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Abstract

This ADI study seeks to raise awareness about ssselated to the expansion of mining
activities and indigenous peoples’ rights in Morkitillprovince. The research, conducted in
May 2009, employed quantitative and qualitative hnds. A survey questionnaire was
administered to 32 Bunong households in Gati vdlagKeo Seima district and to 39 Bunong
households in Pou Rapeth village in PechreadaidistKey informant interviews were

conducted with village leaders and residents, conamauthorities, and provincial officials.
The researchers likewise consulted extensively lggal documents and secondary sources.

Bunong people in Gati and Pou Rapeth did not dnegr tfree, prior and informed consent to
mining operations in their respective villages. 8o@ati villagers were informed about the
mining activities but only after the company camm®l astarted operations in the village.

Generally Pou Rapeth villagers were not informeduatthe mining activities of the company

before or after it started operations in the vilagven at this early stage of mining exploration
households surveyed in both villagers reported e#vienpacts of mining activities such as the
reduction of wildlife in hunting and trapping, theduction of fish catches, the reduction of
forest products, vegetables and fruits gathered,the destruction of resin trees. Meanwhile
mining had not provided opportunities for altermafi more remunerative, work for local

residents.

The existing 200IMining Law does not provide an adequate legal framework @alidg
responsibly with mining in indigenous areas. A coamgnsive national legal framework must
be developed and enforced before mining compamdxzaek on full scale mineral exploration
and exploitation in hill tribe areas. Recognitiordgrotection of indigenous peoples’ rights as
a preeminent principle of responsible mining carlamger be deterred.



Introduction

Since the second half of the" 8entury Cambodia’s mineral resources were chdnyelerench
and Chinese geologistEarly known minerals were bauxite, carbonate rogksnstones, gold,
manganese, phosphate, salt, silica and zircon. rill;iesubsequently discovered included
chromium, copper, iron ore, limestone, nickel, andgsterf. Entering into the 21 century
these mineral resources remained largely unexplaredundeveloped due to the decades of
war and lack of capital investment. Only recenthyd large transnational corporations invested
heavily in Cambodia’s nascent mining industry. Re@hbly, investments for mining projects
approved by the Council for the Development of Cadid (CDC) increased from US$ 181
million in 2005 to US$ 403 million in 2006Mineral assets together with gas and oil resources
are now considered by the government to have agotgntial for generating revenue.

Deputy Prime Minister, H.E. Sok An, in a speechivdeed in November 2007 spoke of
“Cambodia’s Resource Breakthrough” and of the gowemt’'s commitment “to ensuring that
the benefits of that resource breakthrough areiloiged throughout all levels of society.”
According to the Deputy Prime Minister increasederaies from the oil, gas, and mineral
sectors would support the government's social awodnemic development objectives
“diminishing reliance upon donor aid and upon bustene loans; more money for education,
health, infrastructure and social programs; and ititeeased employment opportunities for
young Cambodians, both skilled and unskilled.” HIok An indicated that the number of
mineral exploration licenses granted to both fareggd local companies had increased and
mentioned in particular the license awarded to Bi#fton and Mitsubishi Corporation which
“could lead to eventual investment of billions o6 \dollars.* That agreement signed in 2006
gave BHP Billiton and Mitsubishi Corporation exaltesright to explore for bauxite in an area
of 996 square kilometers of Mondulkiri province thvihe prospect of building an aluminum
refinery.

In 2009 BHP Billiton and Mitsubishi Corporation sdgguently withdrew from their bauxite
mining concession in Mondulkiri province. Howevseyeral other large mining companies are
actively pursuing exploration efforts. Oz Minerdisrmerly Oxiana Limited, holds exploration
licenses covering 439 square kilometers of Mondufkiovince and finds tests results on its
O’Khvau gold concession encouragih@outhern Gold has licenses covering 1,600 square
kilometers of Kratie and Mondulkiri provinces argports that high-grade gold and base metal
deposits have been identified in preliminary geiagmappind. Kenertec Limited has rights

! Chea Sieng Hong, “Mineral Exploration and Miningjects in Cambodia,” Paper presented at the Cenber
on Mining Opportunities in the Greater Mekong SudgRn, Vientiane, Lao PDR, 16-17 June 2006.
2 Wu, John C. “The Mineral Industry of Cambodia,” if8 Geological Survey Minerals Yearbooks, 2006 and
2007.
¥ Wu, “The Mineral Industry of Cambodia,” in US Gegical Survey Minerals Yearbook, 2007.
4 H.E. Sok An, “Oil, Gas and Mineral Development andbodia’s Resource Breakthrough,” Speech delivated
the Conference on Cambodia’s Investment, Traddrdraktructure 2007, Phnom Penh, 8 November 2007.
® Kinetz, Erika and Yun Samean, “Mining Companiesljagers Vie for Gold in Mondulkiri Province,The
Cambodia Daily Weekend4-15 July 2007.
® Commonwealth Communications, “Invest in Cambodiahdon, 2009; Prospectors & Developers Association
of Canada, “Cambodia’s Mining Sector,” 30 May 2007.
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in eight mining zones sites covering 1,520 squdl@rieters in Preah Vihear and northwest
provinces and has detected significant amounts igh lguality copper, zinc, iron and
manganesé.Indochine Resources has rights to explore minesdurces in an area covering
1,800 square kilometers of Ratanakiri provificBouthern Mining holds a 10,000 hectare
concession to explore for chromium in Pursat progthin 2002 the US Geological Survey
Minerals Yearbook reported that that the Ministfyir@ustry Mines and Energy (MIME) had
issued only 11 mining licenses in the precedingadecsince 199% In 2004 the global
demand for minerals rapidly increased as did cafeorinterest in Cambodia’s mineral
deposits. Since 2006 the MIME has issued 104 eator licenses. As of 2010 some 50
companies held over 100 concessions (Figure 1).

Figure 1. Map of Mineral Concessions in Cambodia

- License Areas

MOU Areas

Source: Yos Monireth, Director of Mineral Resourddmistry of Industry Mines and EnergyQpportunities and
Challenges Facing the People Living in Mineral Exption and Mining Areas,” Presentation made at the
International Mining Conference: Staking a Claim @ambodia, Phnom Penh, 26-27 May 2010.

" Commonwealth Communications, “Invest in Cambodia.”
8 Beaumont, PearExtractive Industry Mining Study, Social & Enviroental Impacts, Ratanakiri & Mondulkiri
Development and Partnership in Action, July 2008.
° Prospectors & Developers Association of CanadaniBodia’s Mining Sector.”
0\Wu, John C. “The Mineral Industries of Cambodid &aos,” US Geological Survey Minerals Yearbook)20
™ Thompson, Richard, “Regional and International @ouExperiences: Lessons Learned,” Presentaticiieras
the International Conference on Mining: Stakinglaif@ for Cambodia, Phnom Penh, 26-27 May 2010.
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Prime Minister H.E. Hun Sen, in the keynote adddedi/ered at the International Conference
on Mining in Phnom Penh in May 2010, observed @ambodia has been late to develop its
mining sector due to lack of security in mountaimawneas where mine deposits are located, and
to lack of human resource and weak institutiongdacéty. “However,” the Prime Minister
continued, “if the development of mining sectomisa positive situation in the socio-economic
development process we will not give up this optiblence, the government will continue
tightening its measures which is consistent witistexg regulation and mechanism for the
management of this sector.... Undeniably, extradfiegnatural resources without conservative
philosophy will manipulate the history, lose cu#turheritage and cause environmental
instability.” The words of the Prime Minister arsstructive for while he underscored the
potential of the mining sector as “an importantrsewf revenue for national development and
poverty reduction” he likewise warned that withestrict government regulation mining could
“transform a green area into a deserted, pollutedi destabilized area because the natural
resources are under great destructive presstire.”

The Phnom Penh International Conference on MiningMay 2010

Douglas Broderick, the UNDP Resident RepresentativeCambodia, in his introductory
remarks at the International Conference on Minmged that corporate mineral exploration in
Cambodia shows exciting geological potential. Baitkdded: “[W]e have to work wisely to get
it right. Ensuring that the right practices andigiek are in place - and adhered to — is the only
way to responsibly develop Cambodia’s mining industWelcoming the speakers and
delegates to the conference, he elaborated onrthefahe gathering: “It is important that we
view this conference as one step in a longer psooéensuring appropriate mechanisms are in
place to develop the sector responsibly. Most ingmaly, this means that environmental and
social protection is written into all rules and uégions, so the legacy of this country’s mining
sector is positive®?

By way of sensitizing readers to our own study wesarize key messages that emerged from
the International Conference with respect to thabal demand for mineral products, the risks
and rewards in mineral exploration and developmé,importance of including people in
mine development, an initiative for responsible imgnin Mongolia, and the summary report
and closing speect.

Global Demand for Mineral Products

Richard Schodde, an associate consultant at CRate§tes, in a paper presented at the
International Conference maintained that world fmetammodity prices have significantly
risen over the last decade after a long periodeaf decliné”® This has led to higher sales
revenues for mining companies and significantlyhbigprofits. In the recent years most of the

2 prime Minister H.E. Hun Sen, English translatioh “6eynote Address” delivered at the International
Conference on Mining: Staking a Claim for Cambo&ianom Penh, 26-27 May 2010.
13 Broderick, Douglas, “Introductory Remarks,” pretgehat the International Conference on Mining: Btgla
Claim for Cambodia, Phnom Penh, 26-27 May 2010.
4 Papers and presentations made at the conferencg bea accessed on the UN website:
www.un.org.kh/undp/international-conference-on-mai
15 Schodde, Richard, “Setting the Stage: Global Gdrfte Mining and Extractive Industries,” Paper geated at
the International Conference on Mining: Stakinglaif@ for Cambodia, Phnom Penh, 26-27 May 2010.
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growth in the world’s metal demand came from Chautréch accounted for 70 to 90 per cent of
all growth in world demand for copper, aluminunckal and iron ore during the period 2003
to 2008. While most of the minerals imported by ri@hare used for domestic consumption,
around 20 to 40 per cent of the metals are subs#gue-exported as manufactured products
to the rest of the world. China’s demand for miteiia thus affected in part by economic
situations in other countries. The global financiais caused a sudden and severe reduction in
metal demand which resulted in a substantial deereametal commodity prices and industry
profitability. Schodde argues nonetheless thatddeiction in metal demand is temporary and
forecasts that the world’s economy will returnt®2007 pre-crisis levels by 2012 or 2013 with
China the principal engine of growth. Of relevateeCambodia demand for iron ore, copper,
and cooking coal will be strong over the mediunmtevith demand for gold also reasonably
high. To maximize the benefits of mining Schoddgesrthe government to encourage foreign
investment in mineral exploration by offering a quatitive tax rate and lowering the level of
business risk through good governance and transpar&o earn their social license to operate
in Cambodia, Schodde similarly exhorts mining comes to act in a socially and
environmentally responsible manner.

Risks and Rewards in Mineral Exploration and Develpment

Roderick G. Eggert, a professor at the Coloradoo8ichf Mines, views mineral exploration
and development as investigative activities priorniining. In a paper presented at the
International Conference, Eggert argues that theamds of successful exploration and
development may be substantial, once a mineral gieps discovered, evaluated, and
developed into a mine. At the same time, he castibat mineral exploration and development
entail risks'® The collateral effects from mining may outweigle fhotential benefits if most
jobs go to outsiders, environmental degradationotmess severe, local communities suffer
major disruptions, mining revenues go principadlynational rather than local development, or
governments spend taxes and royalties unwisely.

Eggert divides the mineral supply chain into foiages: mineral exploration and development,
mining, metallurgical processing, and fabricationdamanufacturing. Exploration and
development are further subdivided into four suipssa 1) grassroots exploration prior to the
identification of a geologic deposit; 2) advancddge exploration evaluating whether a
geologic discovery should proceed to developmentieposit development using technical and
economic assessments to decide whether to procerihing; and 4) mine development where
all associated facilities and infrastructure a@npked, designed, and constructed. The lead time
from grassroots exploration to mine operations takg from five to 15 years of continuous
activity.

Eggert explains that each stage of exploration degtelopment has effects on local
communities and the natural environment. Duringsgn@ots exploration effects are usually
minimal. Small numbers of people are involved aedhhiques for the most part are
noninvasive. Advanced exploration effects are nsgeificant but still moderate compared to
those of mining. These may involve road buildingllidg and trenching, and the presence of
outside geologists and mine workers residing indarea for one or more years. By contrast,
deposit development and the start of mine operstijpose potentially serious social and
environmental risks. The construction of faciliti@sd infrastructure in inhabited areas may

16 Eggert, Roderick G., “Mineral Exploration and Dmment: Risk and Reward,” Paper presented at the
International Conference on Mining: Staking a Cl&mCambodia, Phnom Penh, 26-27 May 2010.
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lead to the displacement of peoples from their Ioimed livelihoods. An influx of outside
mine workers may place strains on existing pubficastructure serving the needs of local
residents. Outsiders may be culturally differemtirthe local people resulting in a clash of
cultures and lifestyles. With respect to the enwvinent, surface operations necessitate the
disposal of waste rock from mine stripping and mahgrocessing produces tailings waste
from converting ore into concentrate. Eggert mamnstéhat many of the social impacts of a new
mine can be minimized or controlled through dekiberplanning although he acknowledges
that some community change is inevitable and peemian

Recognizing the Importance of Including People in Mhe Development

Kuntala Lahiri-Dutt, a Fellow of the Resource Maeagnt in Asia Pacific Program at the
Australian National University, in a paper presen&t the International Conference spoke of
the importance of people’s inclusion in mine depetent and of the largely unrecognized
imperative to understand the cultural and sociatexts where mining operations take place.
Not unlike geology and engineering, the subjectpebple’s interactions with mining is
complicated and complex and requires consideraiberése. Lahiri-Dutt argues that while
mining is good for business it more often than leatds to the erosion of local communities.
While mining may provide a modest source of emplegtand a source of revenue for
developing countries, mine operations may transfwaditional and self-sufficient groups into
dependent, impoverished and disempowered commstnitie

Lahiri-Dutt asserts that mining operations mustaeidedge the rights of local people not only
to be informed, but also to engage and participatkecisions about mining. Four concerns are
crucial: 1) the right to ownership and control ddrritories by local and indigenous
communities; 2) the right of self-determinationaihgh informed consent, participation and
engagement; 3) the right of the local and indigesngroups to represent themselves through
their own institutions; and 4) the right to havedaosecurity. Mining must develop approaches
to address these concerns otherwise mineral extnawill invariably lead to social unrest and
protests even though some stakeholders may benefit.

Lahiri-Dutt suggests ways that local people’s pgrttion could be incorporated into various
stages of the mining project cycle. During thloration staget is important to understand
the social and cultural landscape of the areadémtify local inhabitants and to begin to
recognize, understand, and respect their custordscatiural practices. During théeposit
evaluation stagerior and informed consent should be obtained ftbencommunity. Women
must be actively involved in the negotiations sat thhey are not marginalized. During théne
planning stagecultural impact assessments will help to idengibtential negative impacts on
traditional local cultures. Resettlement and relitabion planning should be integral to mine
planning. Community development plans should enbdocal capacity to diversify livelihoods
and opportunities, to improve equity, and to inseeasocial sustainability. During the
construction stagethe company should continuously engage the comtgnuoi mutually
develop ways of safeguarding ecological healthpesoc stability and community well-being.
During themine operation stagéhe company should focus not only on the welfdrhe mine
workers and their families but also on the wellAgeof the local residents and their need to
prepare for the eventual mine closure. During itiae closure stageyhile environmental

7 Lahiri-Dutt, Kuntala, “The People Dimension of Ntig: An Overview of Issues around Workers and
Communities,” Paper presented at the InternatiQoaiference on Mining: Staking a Claim for Camboé&ianom
Penh, 26-27 May 2010.
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rehabilitation and restoration processes are uraerithhe company should engage intensively
with the local residents to help sustain theirllv@ods through projects, training, and credit.

Responsible Mining for Sustainable Development

Zinaameder Batbayar, a member of the board of Wireof the Responsible Mining Initiative
for Sustainable Development in Mongolia, in a pmtsgon made at the International
Conference shared a valuable concrete experientevothe government, the mining industry,
and civil society in his country are working in cent to promote responsible minitfgHe
explained that in November 2006 the first multikefaolder forums were held to discuss
responsible mining in Mongolia, comprising morertt&) organizational representatives from
government, civil society, industry, and academthe end of 2007 the participants of the
multi-stakeholder forums developed a definitiorregponsible mining and eight principles. As
defined by the participants in their declaratioresponsible mining is a comprehensive and
transparent minerals activity respecting the rigtitall stakeholders, especially of local people,
environmentally friendly and free of human healtipacts, embracing the best international
practices and upholding rule of law whilst genemtia sustainable stream of benefits for
Mongolia. The eight principles of responsible mmiare stated as: secure multi-stakeholder
participation, transparent and open, law-abiding anforcing, responsible for environment
and human security, investing into the future,ceffit, humane and ethical, and technologically
advanced. In April 2008 the Responsible Miningiative started its operation with the aim to
implement the declaration. The 15 member steeromgneittee consists of five government
representatives, five industry representatives,fiavedcivil society representatives.

Summary Report and Closing Speech of the Internatioal Conference

H.E. Sok Leng, Director General of the General Dpent of Mineral Resources, MIME,
delivered the summary report at the Internation@inf€rence. His summation clearly
demonstrated that the government had heard ane@@pafad the valuable points raised by the
eminently qualified speaket8 H.E. Sok Leng emphasized several points:

* We have discussed the importance of good governandethe ... kind of roles the
government can play in developing the mining sector

« We are aware that laws to be enforced in this seetlb need to be upgraded by
additional regulations.

* We have also studied the Extractive Industries gparency Initiative that could also be
applied for achieving the goal of transparency.

* We must also take into consideration which minezaburces have the most significant
value for our economy during the next decade .... smdvill need to increase the
capacity of our officials in charge of the minirersor.

* We are also acutely aware of a number of commotfiectiges [among other Asian
countries] in ensuring environmental protection,dradsing social issues in
communities that conduct small-scale mining, anthenstrategy to manage our mining
industry.

* We are also aware ... [of] the need to provide skileological and mining training in
administrative, financial and technical aspectmofing exploration and extraction.

18 Zinaameder Batbayar, “Responsible Mining Initiatiior Sustainable Development,” Presentation madbea
International Conference on Mining: Staking a Cl&mCambodia, Phnom Penh, 26-27 May 2010.
¥ H.E. Sok Leng, “Summary Report,” made at the maéional Conference on Mining: Staking a Claim for
Cambodia, Phnom Penh, 26-27 May 2010.
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* We need to be mindful to attract only mining comparthat apply the best practices to
invest in the mining sector of Cambodia.

«  We must think about the stakeholders involved iis thusiness .... The grassroots
communities involved in the mining business shduwdge technical skills that can be
used in other fields sustainably when mine extoackusiness is closed.

H.E. Suy Sem, the Minister of the MIME, deliverdee tclosing remarks at the International
Conference and reiterated that the comments, eqpms and recommendations made at the
conference were an essential contribution to thexifip actions needed to be designed and
implemented for a successful outcome of Cambodiarsng sectof’ H.E. Suy Sem declared
that: “In addition to providing revenue for the ioatl budget, mineral development also
contributes to the implementation of governmentigyol... including the creation of
employment for local people, curtailing people’splacement from rural areas to the city,
expansion of livelihood options for people in tlegion, and thus providing impetus to respond
to target on poverty reduction.”

The Minister continued: “Investors operating in thaning sector in the country [need] to bear
the social and environmental responsibility by ctimg with all the provisions in the law and
regulations.... When considering mining the countgynpanies need to take into account
community living in the mining area through themgagement and the respect for their local
traditions and practices.”

The Minister concluded: “The outcome from the coafee will be essential for the officials in
charge of the mining sector, the mining investarg] relevant stakeholders and we want to see
practical and constructive actions that would briagvard the outcome from the conference.
We will make all our effort to eliminate all inhertedifficulties through management and
development of the sector in a transparent, efftaad sustainable manner.”

Mineral Resource Breakthrough: Boon or Bane for Canbodia?

Substantial corporate investments in mineral eqtion in Cambodia acknowledge the
substantive capital returns to be accrued by compstrareholders. Large-scale mining
operations likewise promise to generate huge rearor government coffers. At the same
time mining is an inherently disruptive enterpngleich poses potential threats to the integrity
of the environment and to the well-being of locatmnunities. The question thus arises: Will
the rapid growth of the mining industry in Cambodantribute to the broad-based economic
development of the country or will benefits be captl by foreign owners and local elites at
the expense of biodiversity sanctuaries and thglatisment of local inhabitants? The answer
to this question is particularly crucial in Monduikprovince. Here the cultural survival of the

Bunong indigenous people depends on governmentcargbrate adherence to responsible
mining practices for the territories of the Bunamgrompass much of the mineral exploration
areas.

20 H.E. Suy Sem, “Closing Speech,” made at the latéznal Conference on Mining: Staking a Claim for
Cambodia, Phnom Penh, 26-27 May 2010.
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Research Objectives

This Analyzing Development Issues (ADI) study setksaise awareness about issues related
to the expansion of mining activities and indigesipeoples’ rights in Mondulkiri province. As

a way to illustrate these issues it focuses orefperience of two indigenous villages in areas
where corporate mineral exploration has commen8gecifically the research aims: 1) To
inquire into the expansion of mining activitiesNfondulkiri province and the study villages; 2)
To examine indigenous peoples’ rights and the emgent of indigenous people in the mining
operations at the study sites; and 3) To assedsvéidood security of indigenous peoples in
the study villages and the impact of mining adtgton village livelihoods.

Research Methods

The research was conducted in Mondulkiri provingghvBBunong indigenous people in Gati
village in Keo Seima district and in Pou Rapethagé in Pechreada district as part of an ADI
course in May 2009. The villages were selecteditas srhere corporate mining activity was
taking place and on account of their relative asibdgy and ability to accommodate about 10
course participant and team researchers per plhese villages were also at an early stage of
mineral exploration and, unlike some villages infeg commune of Keo Seima district, had
yet to suffer “environmental damage nearly too sever salvage?*

The study employed mixed quantitative and qualieatnethods. A survey questionnaire was
administered to 32 of 35 Bunong households in @#tge over four days and to 39 of 58

Bunong households in Pou Rapeth village over thi@gs. Key informant interviews were

likewise conducted with village leaders and resislecommune authorities, and provincial
mining officials. The researchers also consulteteresively with secondary sources which
included news reports on mining activities withime tcountry, laws governing mining in

Cambodia, and international human rights instrusiegiited to indigenous peoples.

The study benefited too from the researchers’ gpgtion in several workshops and seminars
on mining issues. These included a half-day coasait in Keo Seima district initiated by
Development and Partnership in Action (DPA) in M09, a full-day issue briefing workshop
in Phnom Penh convened by CCC/ADI and DPA in Noven®@®09, and a half-day seminar in
Phnom Penh arranged by the Heinrich Boll FoundatiorOctober 2010. In addition the
researchers consulted extensively with the speecpapers, and presentations of the
International Conference on Mining in Phnom Pendnspred by UNDP in May 2010.

Much like the experience of other researchers wénehconducted research on the mining
sector, the ADI team and participants encountees@rsl challenges in gathering information
for this study?® At the field level the researchers in Pou Rapéthge were prohibited by the
Krang Tes commune police from conducting interviemsthe second day of the fieldwork.

2L Assessment of WWF Project Manager cited in Kirsetd Samean, “Mining Companies, Villagers Vie fal@
in Mondulkiri Province.”
2 For example, an Oxfam America study conductedoitaboration with the MIME reports that: “[SJomectal
people and miners were unwilling to give informatto the survey team for legitimate fear of rettibo against
them by the local armed forces or mining compargusty guards. In some cases the local armed forargd
not allow the survey team to visit gold mining aré&ee Sieng SotharBmall-scale Gold Mining in Cambodia:
A Situation Assessmef@xfam America, July 2004.
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The police maintained that the research team didhawe a letter of permission from the
provincial governor to conduct the fieldwork. Ddspthe police injunction, the researchers
continued to conduct their fieldwork as CCC/ADI hatfficially informed the provincial
governor of their work in Pou Rapeth village twoeks before. The research team had also
met with the commune chief at his home in Pou Rapétthe start of the field work. On the
third day of the fieldwork the commune police reed and this time the ADI research team
leader was unsuccessful in her attempts to nego#iatontinuation. The fieldwork in Pou
Rapeth was thus terminated on the third rather tmatihe fourth day as planned. However, by
this time the researchers had already gatherettiguff information for their purposes.

At the provincial and national levels the researshveere unable to obtain detailed data on the
respective mining companies operating in Gati ama Rapeth villages as this information was
considered confidential and not open to public sschlore general information on the mining
industry in Cambodia requested from the MIME and ®ouncil for the Development of
Cambodia (CDC) was likewise not forthcoming. Thee@chers had to piece together and
crosscheck information on mining coming from a egyriof different sources including public
presentations by government representatives, irgloconversations with government officials
and mining company staff, available empirical stsdinews reports, and corporate public
records. This has resulted in obvious data gaps wamtkrscores the need for greater
transparency and accountability in the Cambodiamngiindustry.
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The Expansion of the Mining Industry
in Mondulkiri Province and the Study Villages

The northeastern region of Cambodia, which incluMesdulkiri province, constitutes the
ancestral homeland of diverse groups of indigermesple. Until the 1980s the region was
largely inaccessible to Khmer miners. Prior to tRiench geologists had identified 12 gold
deposits in western and northwestern regions of oaia. The discovery in the 1980s of
seven new gold deposits in northeastern Cambodiekap a gold rush of artisanal Khmer
miners to the area. As of 2004 there were stilki®wn gold deposits in CambodtaThis
section begins with a discussion of the expansi@mall-scale gold mining in Cambodia then
moves to consider the more recent expansion o&iacgle corporate mining in Mondulkiri
province and its consequences for artisanal mimecencession areas. It likewise makes note
of the corporate and civil society associationsemdly formed in response to large-scale
mining. Laws governing mining in Cambodia are thexamined in some detail before
reviewing the broad impact to date of mining atia on local, and largely indigenous,
communities in Mondulkiri province. An inquiry inthe expansion of mining in the two study
villages is then presented in greater depth.

Small-scale Gold Mining

The Oxfam America study on small-scale gold minimg Cambodia, undertaken in
collaboration with the MIME and published in Julp@, includes two case studies from
northeastern Cambodia. Coming at the end of thefaérelependent mining, the study provides
valuable insights into the country’s mining indysin the state of transition. The research
reveals several trends occurring within the mingegtor at that time. These include: 1)
decreasing numbers of independent miners as coooasss exercise exclusive control over
mining areas; 2) more complex and deeper mine eioas,; 3) the introduction of chemical-
based gold recovery techniques; and 4) the fabfireoncessionaires to abide by the terms of
their license agreements with the government. Thdyscalls on the government for greater
enforcement of mining regulations and for miningnpanies to take more responsibility for
their operation$?

Types of Gold Miners

The Oxfam America study finds that at the time lod tesearch gold miners fall broadly into
four main types: local people, poor migrant workergealthy migrant miners, and
concessionaires. Local people are principally fasni@ing nearby mining areas who prospect
for gold to earn additional income. For the most pEcal miners pan for gold and do not own
or use machinery or sluices. These people, aimattigively men, work close to their villages
and do not seek mining opportunities in far awagatmns. Recently, local people have been
hired to work for wealthy miners, mining companésl concessionaires.

3 Sjieng,Small-scale Gold Mining in Cambodia.
4 Sieng,Small-scale Gold Mining in Cambodia.
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Poor migrant workers are usually landless people miove from one mining site to another
prospecting for gold to support their subsistefidey often travel with their entire family and

establish semi-permanent dwellings at the camg.siteese migrant miners work year round
and involve all family members including childremthe mining tasks. They normally rely on

hand tools and home made equipment for breakirigsracd sluicing.

Wealthy migrant miners live in district and provimlccenters and employ local people or
migrant laborers to work for them. Their operatior@mally entail capital investments for

machinery and equipment such as rock crushers eapl leaching tanks which allow them to
produce higher volumes of gold than local peoplé paor migrants. Mining enterprises by
wealthy miners are sometimes backed by local attith®or armed forces. In instances where
gold deposits are located in a concession area,wealthy miners pay fees to the

concessionaire to access the mine.

Concessionaires obtain licenses from the governmedtenforce exclusive rights to explore
and exploit mineral resources in designated afBas.concessionaires normally establish field
offices at the mine sites and employ local peoplé migrant miners to provide the labor for
their operations. Sometimes concessionaires graatly miners permission to work the
mining areas in exchange for a fee.

The 2001 Law on Management and Exploitation of WahéResources deems all mining
undertaken without a mineral license as illegal. eéWlcompanies rigorously enforce their
exclusive rights to access mining areas, indepdndeners, either local or migrant, are
prohibited from entering those sites and engagmgnining activities. As described in the
Oxfam report, “In early times, access to gold dépoand the right to exploit them was
available to anybody who had appropriate knowledgd equipment. However, with the
advent of mineral concessions granted to large emimep by the Government, in numerous
instances local people have been denied freedaoaess to their ancestral land and mirfes.”

Ore Extraction Methods

The Oxfam America study identifies open trenchind anderground shafting/tunneling as the
two primary methods of extracting gold ore in Cantibo The method used depends on the
location of the gold-bearing ore. Home made equigmnach as manual winches and wooden
rails are used to hoist miners and the ore frombtiteom of the shafts and trenches. All deep
trenches, shafts and tunnels dug into loose allum&terials have timber supports to prevent
the collapse of the excavation. The research ibelicthat increasingly mines were excavated
to greater depths, some up to 80 meters deep.

In the mines studied extraction activities resultedamaged landscapes. Trenches and shafts
were left open and posed a serious hazard to amiamal people at risk of falling into the pits.
Deforestation also resulted from clearing miningearand cutting timber supports for shafts.

Gold Processing Techniques

The Oxfam America research noted three gold prawgdechniques used in Cambodia to
extract gold from ore: sluicing and panning, meycamalgamation, and heap leaching with

% Sieng,Small-scale Gold Mining in Cambodia.
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cyanide. The first method involves grinding the mt® a powder using rock crushers, sluicing
the powder, and then panning the residue to retribe gold concentrates that accumulate.
Increasingly the traditional method of sluicing apanning has given way to the chemical
processing techniques which are able to recoveeldaencentrations of gold. Both mercury
and cyanide are highly toxic chemicals which cameaskely affect human health and severely
damage the environment if not properly used. Thdystecorded the untrained handling and
improper use of mercury and cyanide at the miniigsswhich resulted in environmental
pollution and iliness and death to humans, fisttjesaand wildlife.

Among the chemical processing techniques, the relses observed an increasing preference
for heap leaching with cyanide over mercury amalg@mn. Heap leaching has a greater
processing capacity and its greater use was seanctumpany the expanding operations of
wealthy miners and concessionaires as well asxhaustion of higher grade gold deposits.

Abiding by License Agreements

The Oxfam America study points out that companieantgd mining licenses by the
government do not always abide by the terms ofr tagieements. For example, while most
companies operate under exploration permits thégwifally charge fees to others to exploit
mineral resources in their concession areas. Meidawbnvironmental, health and safety
standards included in the agreements to proteckewsrand local communities are often
disregarded. The study urges the government todi#es to ensure that concessionaires abide
by the terms of their license agreements and a@gpbnsible operating standards.

Large-scale Corporate Mining

The Oxfam America report on small-scale gold minsgerved that, unlike in other countries,
the mining industry in Cambodia was dominated bynBadian, Korean, or Chinese firms
while mainstream mining companies were not repteserlrhis was soon to change. From
2006 several large-scale Australian mining compaai& joint ventures such as BHP Billiton
and Mitsubishi Corporation, Oz Minerals, Southerpnld; and Transol controlled mining
licenses to explore large areas of Mondulkiri pnoe for gold, bauxite and other minerals
(Figure 2). As of July 2008, before the withdrawBBHP Billiton and Mitsubishi Corporation,
15 mining companies held mining licenses to expihdy 3 square kilometers or 31 percent of
Mondulkiri's 14,288 square kilometer area (Figurg”3The transition from independent
miners to small concessionaires was drawing t@secand a new era of mineral exploration by
large transnational corporations in Mondulkiri praxe had begun. At the same time large-
scale corporate mining at high value sites hasntBcesparked an apparent resurgence of
artisanal activity and renewed debate over theitegcy of artisanal mining.

% A similar trend was evident in Ratanakiri provinte August 2010 Ratanakiri provincial authoritigvided
data which indicated that 40 per cent of the proinr about 4,400 square kilometers had been kcetts 10
mining companies for exploration in recent yearse $leou Vannarin and Paul Vrieze, “Ten Mining Firms
Exploring 40 Percent of R’kiri,The Cambodia Daily3 August 2010.
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Figure 2. Known Companies with Mining Licenses irMondulkiri Province,

as of July 2008
Company Ownership Location Year Area (square
(district) license kilometers)
granted
Anquing Cambodia Investme | Chinese Keo Seime 2006 21¢€
Company Co, Ltd
AZ Distribution Co. Ltd Cambodiar O’Rain¢ 200¢
BHP Billiton World Exploratior | Australian, Sen Monorum | 200¢ 99¢
Inc and Mitsubishi Japanese Pechreada,
Corporation** O’Raing,
Keo Seima
CAMBO CANAKIRI Pechreac 200¢ 16C
Development Ltd
Cambodia Hai Lan Miner: Chinesi Keo Seim. 200¢ 8C
Company Limited
Chin Siv Nginh CSN Cambod Keo Seim. 200¢ 21¢€
Import Export
China Forwin Internation: Chinese Keo Seime 200¢ 112
Investment Phnom Penh Mining
Co, Ltd ***
D&Z Investment Co, Lt Koh Neal 200¢ 15€
Gold Metal Group Co, Lt Vietnames Pechread 200¢ 15¢
2006 204
Liberty Mining International Pt | Australic Keo Seime 200¢ 62
Ltd****.
Maxum Metal Pty Ltd.**** Australie Keo Seima 2008 823
Pechreada,
O’Raing,
Sen Monorum
Moeung Sol Pechreac
Oksan Cambodia Ir Korear Keo Seim. 200: 84
Oz Minerals***** and Shin Ha | Australian Keo Seime 2007 43¢
Mining Company
Sonuba Paul Cham Co.Ltc Cambodiar O’Rainc 200¢
Southern Gold Lt Australiar Keo Seim. 2007 271t
2007 274
Summer Gold Investment P\ Keo Seime 200¢ 20z
Ltd
Zhon¢-Xin Industry Investmer | Chines: Keo Seime 2007 19.6
Cambodia Co

*Owned by BHP Billiton and Mitsubishi.

*BHP Billiton and Mitsubishi reportedly withdrewdm their concession in the second half of 2009.

*** China Forwin reportedly withdrew from Cambodia afieChinese expert died of malaria.

**% - Owned by Transol Corporation

**xx% Oz Minerals was established in July 2008 as thgtre§a merger between Oxiana Limited and Zinifex.

Sources:Pearl Beaumont,Extractive Industry Mining Study, Social and Enwimental Impacts, Ratanakiri
Mondulkiri, Development and Partnership in Action, July 200&ONPosition PapeEnvironmental and Socig
Impacts of Expansion of the Extractive Industriest&; Kinetz and Yun, “Mining Companies, Villagers Vier
Gold in Mondulkiri Province”; and Lazarus, Kate M,Search of Aluminum: China’s Role in the MekorgiBn
Heinrich Boll Stiftung Cambodia, WWF Denmark, arm tinternational Institute for Sustainable Develepin
2009.
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Figure 3. Map of Mining Concession Areas in Mondulki Province
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In June 2010 Keo Seima district officials in Monidtl province ordered artisanal miners to
leave the site known as Okvau Ochung where Oz Misdnave identified an initial gold
resource of 605,000 ounces towards a target setatlion ounces. The artisanal miners are
from Kompong Cham, Kratie, Kompong Thom, Svay Riemgl Prey Veng provinces and
estimates of their numbers have ranged from 459%tdafilies. Keo Seima district officials
maintain that the artisanal miners came to the er@806 after Oz Minerals was awarded the
concession, while the provincial coordinator of theman rights group Adhoc asserts that the
miners moved to the area earlier between 2002 @dd.2eo Seima district officials have
considered deploying security forces to evict thdimey have also thought about cutting off
their supply of processing chemicals, and havebdsdited filing a lawsuit at the provincial

Source: World Wide Fund for Nature (WWEjvelihood Sustainability Analysis in Mondulkiri &rince Phnom
Penh: WWF Greater Mekong-Cambodia Country Progediag.

Artisanal Miners Caught Up in Mondulkiri’'s Rush to Mineral Exploration

court accusing the families of operating withogtraper licensé’

One artisanal miner threatened with eviction regmbthat the miners have appealed to the local
authorities to award them proper mining licensdge Bmented, “The big and wealthy firms
from abroad and local companies have been grankedrese. Why are small-scale operations

15

27 Kuch Naren and Simon Marks, “Artisan Miners TatdLieave OZ Miners Site,The Cambodia Daily22 June
2010; Marks, Simon and Kuch Naren, “Seeking Leggilan, Miners Face Uphill BattleThe Cambodia Daily3-
4 July 2010.



for gold and other mines prohibited®"Actually the 2001 Law on Mineral Resource
Management and Exploitation does provide for tlemasce of an Artisan Mining License

(Article 11, 1) although it is unclear as to howtorwhat extent artisanal miners must comply
with provisions in the law for undertaking mine déality studies, environmental impact

assessments (EIAs), and public safety pfans.

One speaker at the International Conference onrigirxplained that while several Asian
countries have laws that legally recognize smalesenining, artisanal activity is often dealt
with as “illegal.” At the same International Conference H.E. Suy SkenMinister of MIME,
declared that illegal artisanal activities in mg@cessions will have to be eliminated although
he conceded that the solution to the problem cmdtide their legalization with operations
limited to designated low-potential areas and omgh into small scale-mining community
groups®! In Keo Seima district the immediate question fgdine artisanal mining families in
what now constituted the Oz Mineral concession whsether or not they would receive fair
compensation before being forced to leave the #rea.

Responding responsibly to artisanal mining in Mdhkdu province is not without its
challenges. The Oxfam America study clearly undmest the environmental hazards caused
by small-scale miners with their casual use of mmgrcand cyanide in metal processing
techniques. The same study also noted that thetitaplof surface gold deposits had resulted
in deeper and more hazardous open trenches andgunaied shafts and tunnels. While small-
scale miners in Mondulkiri province appear to hdeereased in the past decade, it is possible
that mineral exploration by large corporations ighhvalue sites may lead to a resurgence of
artisanal activity. An extractive industries advidor the UNDP in Cambodia argues that
artisanal mining represents an important sourdéaaafime and may be one of the few economic
opportunities available to some families, addingttshort-term solutions such as forced
evictions have proved unsuccessful around the wWorld

These sentiments were echoed in papers presentbd kiternational Conference on Mining.
One author mentioned that Africa provides exampliebow large mining companies adopt
practices of mutual co-existence rather than emplolice force to stop artisanal minifiy.

Another author argued that the livelihood potentfial small-scale gold mining remains high
with the provision of clean gold technologies arydntoving the miners into the formal sector
through cooperatives and other trading schetheésthird presenter advocated shifting to a
livelihoods approach, engaging artisanal minersirgsrmal sector” rather than as “illegal”

workers. This presenter recommended that goverrsm@aexamine policy and institutional

28 Marks and Kuch, “Seeking Legalization, Miners Faighill Battle.”
29 Article 11 (1) of the 2001 Mining Law states tHAn Artisan Mining License may be issued only tagmns of
Khmer nationality for the purpose of conducting theploration and exploitation of mineral resourbgsusing
locally available common instruments and their dalor or with the help of family with no more th@nseven)
persons.”
0 Spiegel, Samuel, “Governance Approaches in Aréis@old Mining Communities: Supporting Livelihoodsd
Enhancing Social Opportunities in the Asia Padfmuntries,” Presentation made at the Internati@uaiference
on Mining: Staking a Claim for Cambodia, Phnom B&@:27 May 2010.
3L H.E. Suy Sem, “Closing Speech.”
%2 Marks, Simon, “NGOs Appeal for Resolution at Oziftials Gold Mine Site,The Cambodia DailyJune 2010.
%3 Marks and Kuch, “Seeking Legalization, Miners Faighill Battle.”
% Lahiri-Dutt, “The People Dimension of Mining.”
% Ali, Saleem H., “Developing Cambodia’s Mining SectAn Environmental Perspective,” Paper presented
the International Conference on Mining: Stakinglaif@ for Cambodia, Phnom Penh, 26-27 May 2010.
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approaches, ensure that legalization procedurafupeoactual benefits, and develop proactive
programs of engagement with informal sector mirigrs.

Miners and NGOs Form Associations in Response to kge-scale Corporate Mining

During the artisanal mining controversy in Keo Saidistrict, representatives from corporate
mining and civil society associations expresseit tlisparate views on the unfolding evefits.
Of note, the rapid increase of large-scale corponagineral exploration in Cambodia has given
rise to the formation of corporate and civil sogieissociations seeking to promote their
respective interests in the mining sector. Thegiiives help to provide a public forum where
corporate miners and civil society advocates cagage the government in discussions and
debates on the development and implementation sdoresible mining laws and practices.
Mention is made here of the Cambodian AssociatioMining and Exploration Companies
(CAMEC), Cambodians for Resource Revenue Transpgré@RRT), and the Extractive
Industry Social and Environmental Impact (EISENhWark

Cambodian Association of Mining and Exploration Companies

The Cambodian Association of Mining and Explorati@ompanies (CAMEC) is an association
of mining companies registered with the MinistryGdmmerce in January 2010 with a mission
“to assist with the development of an active exgion and mining sector, operating to
international standards which recognizes and reéspdcstakeholders. Its principal role is to
present to government the concerns and issuegyfeenindustry, to address these issues and
to advocate for beneficial changes to both existing proposed new legislation and policy that
affect the mining sector.” CAMEC members include @#nerals, Liberty Mining
International, Southern Gold, Indochine Resourcasiibdia, Cambodian Resources Limited,
Kingdom Resources, and Prairie Pacific Mining.

CAMEC has acquired a seat on the government-prisattor Working Group on Law, Tax
and Good Governance co-chaired by Finance Minlster Keat Chhon. CAMEC'’s president
asserts that one of the initial goals of the asdimri is to obtain more tax incentives such as a
reduction on tariffs on imported mining equipme®AMEC’s president likewise points to the
need for laws to guarantee companies the righkpdog minerals after they have made huge
up-front investments in exploration and for morarity in legislation related to how much
companies will pay in royalties. The CAMEC vice sicdeent acknowledges that the association
does n??st yet have a common position on environrheafaguards and on the displacement of
people:

Cambodians for Resour ce Revenue Transparency

Cambodians for Resource Revenue Transparency (CRRI yegistered with the Ministry of
Interior in April 2009 by a group of NGOs to moniteevenues from Cambodia’s extractive
industries sectors of oil, gas, and mining. CRRVision is for wealth generated from
extractive industries to be managed in a sociadlgponsible manner that is transparent,

% Spiegel, “Governance Approaches in Artisanal Gdiding Communities.”
37 Marks and Kuch, “Seeking Legalization, Miners Fagghill Battle” and Marks, “NGOs Appeal for Resabrt
at Oz Minerals Gold Mine Site.”
3 Marks, Simon, “Hoping Industry Will Mature, Mined®in Forces, The Cambodia Daily13-14 February 2010;
Marks, Simon, “Government Offers Pretty Words omiMg,” The Cambodia Daily28 May 2010.
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accountable, and participatory to equitably benaflitCambodians. Members of the CRRT
network share three core beliefs: 1) an informeblliptshould participate in open discussions
to contribute to decision-making on the financighmagement of revenues from extractive
industries; 2) information should be widely avalalon operations for exploitation of

extractive resources and earned revenues to &eilipublic oversight of the extractive
industries sector; and 3) revenues from extradtieistries should be efficiently and fairly

used for sustainable development for the benefiiofent and future generations.

CRRT encourages the government to join the globdlaEtive Industries Transparency

Initiative (EITI), a coalition of governments, camate investors, civil society and multilateral

agencies with the aim of improving governance isotgce rich countries. EITI requires

member companies and states to regularly publikloikl gas and mining payments and

revenues to “a wide audience in a publicly accéssibomprehensive and comprehensible
manner.” Payments and revenues are the subjeatrefiible, independent audit with oversight
by a multi-stakeholder group including civil sogieEITI's Asia and Europe Regional Director

maintains that EITI membership improves the investntlimate, strengthens institutions and
combats corruption, addresses governance riskgeahates conflict, improves collaboration

between government and NGOs, provides a platfomuébate on reforms, as well as makes
good business sen3e.

CRRT chairman states that the government shoutthsider signing the EITI and publish how

much it earns from both signature bonus paymerdsnaoney that goes to social development
funds. The government’s bidding process for expionarights and details on royalties should

also be made available to the public. In April 2Qh® Supreme National Economic Council

Deputy-Secretary General announced that the gowarnhwould adopt the principles set out in

the EITI but that Cambodia would not become an Efdmber until laws on taxation and

transparency had been established to meet mempeeshiirement&’

Extractive I ndustry Social and Environmental | mpact Network

The Extractive Industry Social and Environmentapéot (EISEI) Network was organized by a

group of NGOs with the aim to promote and sustaatodue among affected communities,

government ministries and the private sector inagy #hat enables all stakeholders to benefit
from the development of extractive industries imbadia while minimizing adverse impacts

on its land and people. This dialogue is intendethtilitate greater access to information and
to provide underrepresented communities with aevéir addressing issues arising from the
exploration and exploitation of mineral resources.

The EISEI network pursues five major activitiesatthieve its aim: 1) promulgating the idea
and requirement of obtaining free, prior and infednconsent from potentially affected
communities as early as possible in the extraatisiastry development process; 2) minimizing
the potential for extractive industry projects twce communities from their land or restrict
their access to natural resources; 3) minimizirgggbtential for extractive industry projects to
result in long term adverse social and environmdntpacts; 4) minimizing the presence of

% Bartlett, Samuel R., “The Case for Implementing tBxtractive Industry Transparency Initiative (BITI
Presentation made at the International Conferenddiaing: Staking a Claim for Cambodia, Phnom Pe2gi27
May 2010.
% Marks, Simon, “Gov’t Should Join Transparency Pié¢BOs Say, The Cambodia Daily26-27 June 2010; See
also Marks, Simon, “Gov’t Urged to Address BHP Rrglihe Cambodia Daily24-25 April 2010.
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extractive industry projects in areas of high aatuand/or ecological value; and 5) proactively
supporting responsible management of pollutantscamgdaminants associated with extractive
industry projects.

Laws Governing Mining in Cambodia

Investment in Cambodia’s mining sector was expddtteough the governmentlsaw on
Mineral Resource, Management and ExploitatomiMining Lawenacted on 13 July 2001. The
Mining Law,consistent with Article 58 of the 19%3onstitution of the Kingdom of Cambodia,
declares that all mineral resources are State pgop&rticle 2). TheMining Law provides for
six categories of mining licenses including minexaploration and industrial mining licenses
(Article 11) and considers all mining activitietedal which do not operate under a license
granted by the competent authority, presently thaidty of Industry, Mines and Energy
(MIME) (Article 5). The rapid acceleration of comade mining activity since 2006 has exposed
several deficiencies in tHdining Lawwith consequences for the expansion of the ingustr
Mondulkiri province. The legal framework for minimgthus reviewed here in some detalil.

Mining Concessions and Licenses

To conduct large scale mining operations in Cardodi company must obtain a mining
concession and a mining license. A mining concassiarks out the geographical area where
mining can take place. A mining license grants pesian to conduct mining operations in the
specified area under certain conditions. As notexve licenses are covered by Mmming Law
and awarded by the MIME. Regulations governing ngniconcessions are less clear,
specifically with respect to the stage at which domcession must be obtained and to the
procedure detailing the granting of the concessidr legal framework for issuing licenses is
still incomplete and apparently licenses for mihexgploitation are currently being issued
under a “Mineral Resource Agreement” between thepany and the MIME on a case to case
basis. This document details the coordinates ofcihrcession, the type of mineral to be
exploited and the length of the mining peridd.

According to theMining Law, an Exploration License may be issued to qualifeaet
competent persons or legal entities for the purpdssonducting exploration of minerals and
studying their potential (Article 11, 5). Companigho hold an exploration license can take
samples from the area, but cannot exploit the rale@ommercially? Exploration licenses are
granted for two years and can be renewed for gixtgears. Further extensions can be granted
subject to the discretion of the MIME.If the exploration activities indicate deposits in
quantities that are commercially viable for exmtian the company may apply for an
Industrial Mining License.

1 personal communications with Mark Grimsditch, Ept®mber 2010.
42 NGOs report accusations made by local communitias mining companies with exploration licenses aver
engaged in exploitation in contravention to the.l8ge “Environmental and Social Impacts of Expamsibthe
Extractive Industries Sector,” INGO Position Papers on Cambodia Development in ZI®7Monitoring the
Implementation of 2007 CDCF Joint Monitoring Indices and the National Strategic Development Plaf620
10,Phnom Penh, November 2008.
3 Prakas on Registration and Conditions to Issu@eReand Transfer Mineral Licenses (Article 6, 4gdiin
Grimsditch, MarkAnalysis of the Legal Framework Related to Minimghie Kingdom of Cambodi&pril 2010.
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As stated in thélining Lawan Industrial Mining License shall be issued awlyhe holder of
an exploration license for the purpose of condgctrploration and mining of economically
viable mineral deposits established within the Mklawies of the exploration license.
Furthermore the holder of the exploration licendealls submit technical, financial,
environmental, social and economic analysis tordete the socio-economic feasibility of
proceeding with a mining operation (Article 11, Bursuant to th&ub-decree on Principles
for Investment in Mineral Resourcedl requests for Industrial Mining Licenses mu#t b
approved by the Council for the Development of Cadid (CDC)*

The Mining Law makes provisions for a sub-decree to prescribddima and content of the
final feasibility study required under Article 1, for the issuance of the Industrial Mining
License. However, as of early 2010 the sub-decagkykt to be passed and Industrial Mining
Licenses were being issued under a Mineral RescAgceement, effectively a MoU between
the company and the MIME. The details of these exgents are apparently being negotiated
on a case to case basis and include critical irdon on the geographical areas covered, the
duration of the license, land rental, and royaltigee agreements are also confiderifial.

Conduct of License Holders

The Mining Law holds licensed companies and contractors respenfsibthe proper conduct
of mining operations. Standards include conductipgrations in a technically and financially
effective and efficient manner, protecting the emwment as detailed in the 199@w on
Environment Protection and Natural Resource Manag@nensuring the protection of worker
health and safety, protecting public safety in ammlind the mine sites, providing for adequate
training for mine employees, and using Cambodiandgcand services to the extent possible
(Article 21, 1-6). Several documents are requicecheet compliance with these standards such
as an exploration work program or mine feasib#itydy, a mine restoration and rehabilitation
plan, financial guarantees, a mine plan for heaftd safety, and an education, training and
employment plan. Guidelines for the details of éhél®cuments are to be determined in a
Prakas (Article 22). Tellingly theéMining Law contains no provisions which specifically
address standards for responsible engagementmwditenous people.

The Prakas on Registration and Conditions to Issue,d®eand Transfer Mineral Licenses
supplements this Chapter of tMening Law but still does not enumerate the specifics of the
documents required by Article 22. The Prakas damsgekier list the documents that should
accompany the application for a mineral licensdofahg registration with MIME. These
include application form and copy of registratiattdicate from MIME, detail of the proposed
area(s) where the operations will take place, teporthe company's financial capability or
annual audited financial statements for the previ8wears, plans for exploration or mining
including budget, documents of evidence showingpmammy's technical experience in mining or
industrial sector, environmental impact assessr(elt) reports and restoration plans, plans
for recruitment of Cambodians and plans for edocatind training (Article 43°

In Mondulkiri province the conduct of mining compas has not always been up to standards.
A meeting presided over by Commerce Minister H.Bai@ Prasidh in March 2009 revealed
that 12 mining companies in Mondulkiri province Haded to inform the MIME about their

4 Grimsditch,Analysis of the Legal Framework Related to Minimghie Kingdom of Cambodia
5 See GrimsditchAnalysis of the Legal Framework Related to Mininghie Kingdom of Cambodia
“¢ Grimsditch,Analysis of the Legal Framework Related to Minimgtie Kingdom of Cambodia
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activities. One MIME Secretary of State said thatvas important for the 12 delinquent
companies to keep officials notified of their ogemas so that the Ministry could monitor
compliance with the terms of their license agredsenhe Department Director of Industry,
Mines and Energy in Mondulkiri province acknowledgnat: “All of the companies have
business licenses, but they have never reported tehat they are doing.” The 12 companies
were requested to submit reports within 15 days.

Fees, Royalties and Revenues

Much like the confidentiality that surrounds theaming of mining concessions and licenses,

fee payments made in connection with such agreenteate similarly raised concerns about

the lack of disclosure and transparency. The gaowent legitimately exacts revenue from the

mining industry and th&lining Law provides that an applicant or holder of a licesisall pay

the State the fees of registration, applicationsiegpension, renewal, transfer and annual land
rental (Article 27). Questions arose about thec@fior unofficial nature of these fees when a

controversy concerning payments made by BHP Billllecame a flashpoint of public debate.

In May 2007The Cambodia Dailyeported that Minister for Water Resources, H.i Kean
Hor told the National Assembly that BHP Billitonchpaid US$ 2.5 million to secure a bauxite
mining concession in Mondulkiri province. Surprigly, payment was further described as ‘tea
money’ a local term denoting an unofficial paym&BHP Billiton subsequently confirmed
that it had set up a Social Development ProjectsdFaf US$ 2.5 million for Cambodia but
rejected the assertion that these contribution® wea money.” BHP Billiton also confirmed
that it had paid the Government US$ 1 million irt@dance with the terms of a minerals
exploration agreement which granted its joint vemtwith Mitsubishi Corporation the right to
explore for bauxite in Mondulkiri provinc¥g.

In April 2010 the BHP Billiton controversy once ag&rupted on newspaper headlines when
the company acknowledged that it had provided tBeSdcurities and Exchange Commission
with evidence regarding possible violations of emtiuption laws involving interactions with
government officials. Under the US Foreign Corr&pactices Act, BHP Billiton and other
companies whose securities are traded in the USpankibited from bribing government
officials overseas. BHP Billiton declined to confiwhether the possible violations took place
in Cambodia?

Subsequently the opposition Sam Rainsy Party (2BR)d on the government to explain its
dealings with BHP Billiton and to clarify how theogernment manages revenue from the
mining industry. Cambodians for Resources Revemaasparency (CRRT) supported the SRP
request asking the government to disclose infoonatin the management of the social fund
and those directly involved in allocating its furdsSpeaking at the International Conference
on Mining on 26 May 2010 the Prime Minister saidttBocial fund payments received from
private companies go directly into the national ¢ritdalthough he did not provide details as to

4" Kimsong, Kay, “Government Targets Miner§fie Phnom Penh Po&9 April 2009.
“8:Gov't Gets $2.5 Million for Mine Exploitation Cdract,’ The Cambodia Daily22 May 2007.
49 Global WitnessCountry for SaleFebruary 2009.
*0 Gillison, Douglas and Kuch Naren, “Minister's ‘Té4oney’ Remark Vexes BHP,The Cambodia Daily23
April 2010.
L Yun Samean and Simon Marks, “SRP Calls for Exglanaof ‘Social Fund’,”The Cambodia Daily6 May
2010.
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where they are deposited or as to how much hasteeeived by the government to datéo
doubt questions regarding the nature of fees wilsist until the government develops a system
which makes full disclosure of all revenue from thiming industry.

Confidentiality and Disclosure of Documents

Ironically, lack of transparency and public accalnility in the mining sector is built into the
legal framework. Article 19 of th#lining Law provides that the holder of a license issued
under the authority of the law shall submit to Mimister in charge of mineral resources the
application forms, reports, plans and notices atgtescribed date and maintain records and
documents. But subsequent Article 20 ensures tretconfidentiality of all documents and
information as provided in Article 19 of this lawmadl be maintained until the termination of
such license or subsequent to the receipt of amogppfrom the holder to allow public
disclosure of such information. Information relatedenvironmental and social issues may be
released to the public at the discretion of theiar in charge of MIME.

The confidentially provisions contained in thdining Law pose serious obstacles for
independent monitoring of the mining industry. Thelic sector and even relevant ministries
such as the Ministry of Environment (MoE) are nbkeato monitor and report on compliance
of mining companies without access to informationttee agreed upon concession boundaries,
length of operations, minerals to be extracted, pagiment of rents, revenues and royalties.
Moreover, it is unclear whether the confidentialiégtrictions of théMining Law extend to the
mine feasibility study, the mine restoration pldhe health and safety program, and the
educati%n training and employment plan requiredeurtticle 21 for the conduct of license
holders:

By contrast, the 1996aw on Environmental Protection and Natural Reseukanagementr
Environment Law which also covers mining activities, promotes ns@arency and
accountability. That Law declares that the MinistfyEnvironment shall, following proposals
of the public, provide information on its activéieand shall encourage patrticipation of the
public in environmental protection and natural tese management. The conflicts and
inconsistencies in the laws governing mining atiggi underscore the need for a
comprehensive review of the legal framework.

Environmental Impact Assessments

The Environment Lawequires that environmental impact assessmen#ssjle carried out on
all development projects and be approved by thegtinof Environment (MoE) (Article 6).
The Mining Law reiterates this principle and requires miners dmglete EIAs (Article 21).
The 1999 Sub-decree on Environmental Impact Procests down the procedure for
conducting EIAs. A company must first submit artialienvironmental assessment (IEIA) and
project feasibility report to the MoE. If the Mobresiders that the project will have serious
impact on natural resources, ecosystems, healtbublic welfare, the company must then
submit a full EIA for review. The MoE has 30 dagsreview the IEIA and, if necessary, a
further 30 days to review the full EIA, after whidh must provide its findings and

%2 Yun Samean and Simon Marks, “PM Says ‘Social FugdsInto National Budget,The Cambodia Daily27
May 2010.
*3 Grimsditch,Analysis of the Legal Framework Related to Minimghie Kingdom of Cambodia
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recommendations. If the MoE fails to respond witthiis period the Sub-decree assumes that
the company’s IEIA or EIA complies with the law (&tes 6-8, 15, 17, 18).

Given the limited capacity of the MoE with respéot staff numbers, levels of technical
expertise, and budget constraints, concerns haste fagsed that the 30 day assessment period
provided by the Sub-decree may be inadequate éoMibE to adequately evaluate the EIAs of
large-scale mining operations in remote areasettuntry. The 200Prakas on Guideline for
Conducting Environmental Impact Assessmaadls a further constraint in that it does not
adequately articulate what information actuallydset go into the EIA. Recently a Prakas has
been passed that sets out what should go intolthé’E

Responsible mine development requires rigorousrenriental analysis with proactive public
involvement®> The Sub-decree on Environmental Impact Processcourages public
participation in the implementation of the EIA pess and takes into account their input and
suggestions prior to project implementation (Adidl). However, the rush to award exploration
licenses appears to have overtaken this provisidheolaw. In late 2007 the MoE reportedly
announced that mining companies no longer had temimke EIAs as a precondition for
receiving an exploration licensg. This position contravenes th#lining Law which
unequivocally requires EIAs for exploration licertsglders (Article 21, 2). In 2008 NGOs in
Mondulkiri expressed concerns that mining compawiese not conducting EIAY.

Mining in Protected Areas

As the pace of granting mining concessions andndéies has accelerated particularly in
biodiversity rich areas, the inviolability of Camba’s designated protected areas has come
under question. Cambodia’s 23 protected areasedaat 1993 by thdRoyal Decree on the
Protection of Natural Areaare managed by the MoE and cover 32,289 squareméiers. A
subsequent 1994#rakas on the Protection of Natural Aregsohibited mining in these
protected areas (Article 4). However as the 20iing Lawdoes not explicitly ban mining in
protected areas, legal protection for these coasierv zones was lost.At a 2004 workshop
MoE officials and conservation NGOs determined thating was already taking place in nine
protected areas and posing threats to another tt@of>°

Mondulkiri province contains areas of four protectsildlife sanctuaries and two protected
forests which in their entirety total 1,267,322 taees. The wildlife sanctuaries under the MoE
are Phnom Prich (222,500 hectares), Phnom Nam 4%/500 hectares), Lumphat (250,000
hectares) and Snuol (75,000 hectares). The pratéatests under the Ministry of Agriculture,
Forestry and Fishery (MAFF) are the Mondulkiri gcted forest (372,971 hectares) and the
Seima Biodiversity Conservation Area (298,851 hesta As of 2008 no less than 282,700
hectares or 22 percent of these protected areascsgered by mining concessidtis.

>4 personal communications with Mark Grimsditch, 2dber 2010.
%5 Miranda et alFramework for Responsible Mining.
%6 “Environmental and Social Impacts of Expansiothef Extractive Industries Sector,” November 2008.
" Beaumont, PearlExtractive Industry Mining Study, Social and Enwimental Impacts, Ratanakiri &
Mondulkiri, Development and Partnership in Action, July 2008.
%8 Global WitnessCountry for Sale.
*9 Douglas Gillison, “Cambodia Braces for a Mining#sion,” Asia Sentinel21 September 2007.
60 “Forests, Plantations and Concessions,"NiBO Position Papers on Cambodia Development in ZE07
Monitoring the Implementation of 2007 CDCF Joint mtoring Indicators and the National Strategic
Development Plan 2006-1Bhnom Penh, November 2008.
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The passage of the 20@8otected Areas Lawromised to provide a framework for protecting
biodiversity while permitting the exploitation o&tural resources, including mineral resources
for national development. Under the law the terig® of each protected area are to be carefully
mapped into four zones: a core zone, a conservae, a sustainable use zone and a
community zone. Mining within core and conservatimones is not allowed (Article 11).
Mining activity may take place in sustainable us@es with a request from the MoE after
consulting with relevant ministries and institutsgoriocal authorities, and local communities
(Article 11, 3). Despite these provisions NGOs esped concern over the MoE’s
announcement in December 2007 that zoning of prexeareas would be done only after
mineral resource master plans had been develoghdtvei MIME and mining compani&s.

The country director of the Worldwide Fund for Na&t§WWF) in Cambodia argues that core
zones must be protected from mining activities rees \tiability of other ecosystems depend
upon them. As such high biodiversity zones in priete areas must be mapped before mining
rights are granteff This position is consistent with evolving intetioagl standards for
responsible mining which stress the unassailabdlityNo Go” Zones, i.e. areas with mineral
potential that may be so environmentally or sogia#nsitive that risks posed by development
in these locations are too high.

Mining in Forests

The Law on Forestryor Forestry Lawpromulgated on 31 August 2002 permits mining withi
the Permanent Forest Reserves subject to a prmly-stvaluation from the Ministry of
Agriculture, Forestry and Fisheries (MAFF) and awidation by the Royal Government of
Cambodia which includes protection and restorat@asures. According to tierestry Law
the holder of the mining license must: 1) Avoid siag or aggravating soil erosion, damage to
growing vegetations, damage to the hydrologic systand the quality of water; and 2) After
project completion restore the site of quarrying] and sand excavation, mining, or other
natural resources extraction, to their originakestaithin the time frame set by the permit
(Article 35). In addition the holder of mining rigthmust comply with the general provisions of
the Forestry Lawwhich ensure public participation in any governmeatision that has the
potential for heavy impact on concerned generé&esis, livelihoods of local communities and
forest resources (Article 4). Consistent with tasv on Environmental Protection and Natural
Resource Managemetite Forestry Lawrequires that an environmental impact assessment
(EIA) be prepared and made available for public w@mnt on related activity that may cause
adverse impact on society and the environment yhaajor forest ecosystem (Article 4).

The 2002Forestry Lawreaffirms the protection of resin tapping rightslacal communities
contained in the 198&orestry Law In contravention with the common practice of &ire
concessions operating before the 2001 logging thenlaw prohibits the cutting of trees that
local communities have tapped to extract resin dastomary use (Article 29). The 2002
Forestry Lawlikewise recognizes and protects the traditiona&lr ugyhts of local communities

®1 «“Environmental and Social Impacts of Expansiothef Extractive Industries Sector,” November 2008.
%2 Kinetz and Yun, “Mining Companies, Villagers VierfGold in Mondulkiri Province”; Gillison, “Cambodi
Braces for a Mining Invasion.”
®3 Miranda, Marta, David Chambers, and Catherine Gman“Framework for Responsible Mining: A Guide to
Evolving Standards,” 19 October 2005.
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to collect and use forest products and by-prodddisse provisions of tHeorestry Lawensure
that local inhabitants are not prohibited accedsiiest areas by mining concessionaffes.

Mining Expansion in Mondulkiri Villages

Since the coming of the large corporate mining canms to Mondulkiri in 2006 there has
been little empirical research conducted in thevipee on the impact of mining on local
communities. An overview of community concerns iaptared nonetheless in a study
undertaken by Development and Partnership in AdizipA), an NGO working in Keo Seima
district. In April and May of 2008 DPA researcharerviewed mostly indigenous people in 18
villages of 7 communes in 4 districts of Mondulkpriovince to gauge their current and future
concerns about mining activities undertaken near tommunities. In general the respondents
were concerned about the lack of consultation aothpensation, loss of livelihoods,
environmental degradation, land grabbing and ewtioant, deforestation, respect for sacred
sites, and the threat of eviction (Figure’®).

While mining companies in Mondulkiri province hate date only been granted exploration
licenses NGOs have observed that some companiesnaved on to exploitation. Conducting

mining exploitation under exploration licenses ddutes a breach in the agreement requiring
the license to be suspended pending investig&tion.

Cognizant of the findings provided by previous istvgations, the Analyzing Development
Issues (ADI) researchers undertook fieldwork fais tampirical study in Gati village, Keo
Seima district and Pou Rapeth village, Pechreastaiati What follows is an account of the
development of mining activities in each of theskages.

Mining Expansion in Gati and Pou Rapeth Villages

Mining expansion in Gati village, Keo Seima didgtand Pou Rapeth village, Pechreada district
followed similar paths. Bunong people consider tjoédd deposit areas in both villages as
sacred sites. Mining began when migrant Khmer msimame to Gati in the mid 1990s and to
Pou Rapeth in the mid 1980s. The subsequent irdfukhmer miners including those with
more advanced equipment and techniques led toafid exhaustion of surface gold deposits
and by the early to mid 2000s the era of independeisinal mining had all but ended in both
villages. In 2006 the Chinese owned Hai Lan Compstayted exploration activities in Gati
village and the Viethamese owned Gold Metal Grogm@any initiated mining operations in
Pou Rapeth village. Both companies hold licensesxpdore gold within wide areas extending
from the two Bunong villages.

% McAndrew, John P., and Oeur II, “Access to NatuiRakources: Case Studies of Cambodian Hill Tribies,”
Jayantha Perera ed.and and Cultural Survival: The Communal Land Regbf Indigenous Peoples in Asia,
Manila, Asian Development Bank, 2009.
65 BeaumontExtractive Industry Mining Study, Social and Enwintental Impacts, Ratanakiri & Mondulkiri.
8 “Environmental and Social Impacts of Expansiothef Extractive Industries Sector,” November 2008.
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Figure 4. Summary Results of Community Concerns Dasnented by DPA Researchers
in 18 Villages Near Mining Sites in Mondulkiri Province,

April and May 2008

Village Locations

Community Concerns about MiningActivities

Pou Chhop village
Pou Antreng village
Pou Les village
(Dak Dam commune
O’Raing district)

Consultation taking place only with village elder#lage and commune
chiefs and not with villagers

Drilling undertaken along the road

Animals falling into holes

Loss of sacred land

Pou Rapeth village
Tram Kack village
Krang Tes village
(Krang Tes commune
Pechreada district)

Company consultation taking place only with formemmune chief, distric
governor and provincial governor

Loss of resin trees, wild animals, and non-timloee$t resources important
for income generation

Water pollution

Loss of marketplace

Loss of land

t

Bou Sra village

La Mes village

Pou Cha village
Pou Lu village
(Bou Sra commune
Pechreada district)

Environmental concerns

Loss of mining areas for future generations
Loss of sacred land

Increased incidents of disease and death
Loss of resources for future generations

Pou Taing 1 village
Pou Taing 2 village
Pou Taing 4 village
(Rom Nea commune
Pechreada district)

Consultation taking place only with village elderlage and commune
chiefs and not with villagers

Gati village
(Sre Preah commune
Keo Seima district)

Consultation taking place only with village elder#lage and commune
chiefs and not with villagers

Loss of non-timber forest resources, especiallynreses

Loss of wild animals

Environmental hazards such as water pollution

Animals falling into holes

O’Clor village (Me Sam area)
(Chung Plas commune
Keo Seima district)

Growth and expansion of the mining camp

Villagers forced to sell land under threat thatdtuld be mined anyway
Loss of farm land, rice fields, and ability to m@nimals

Loss of livelihoods

Adverse effects on human health and well being

Deaths from accidents in mining holes

Environmental degradation

O Kvav village (O Kvav area)
(Chung Plas commune
Keo Seima district)

Use of chemicals to process gold very harmful tatheand environment
Loss of farm land, rice fields and ability to rasm@mals
Loss of livelihoods

Ke Neat village

Nong Kelich village
(Nong Kelich commune
Koh Neak district)

Consultation only with local authorities

Loss of farmland, rice fields, and grazing land
Loss of forests

Loss of housing

Source: PearBeaumont,Extractive Industry Mining Study, Social and Enwimeental Impacts, Ratanakiri &
Mondulkiri, Phnom PeniDevelopment and Partnership in Action (DPA), JUWQ2.
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Mining Expansion in Gati Village

Considered a spirit forest by the Bunong peoplegibid deposit in Gati village lies along the
O’Knong stream about four kilometers from the setént area (Figure 5). As a sacred site the
prey measor forest of gold was never cleared for shiftingtigation, although the Bunong
people frequently gathered forest products, fistaed, hunted wildlife in the area. In the mid
1990s an itinerant Khmer prospector who had workethe Memong mines arrived in the
village and started to pan for gold along the O’Kgatream. His success, spread by word of
mouth at the gold markets, led other Khmer migraimers to come to the area to try their luck.
These independent Khmer miners built sheltersaiiming site and lived and worked alone
or with their wives and children. Several Bunondagers joined in the individual mining
efforts as a way to earn cash to supplement tipéana farm cultivation.

Figure 5. Map of Gati Village and Hai Lan Exploration Area in Srae Preah Commune

Mondulkiri Province
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Initially the Khmer miners used mostly hand toolgls as shovels and hoes they bought
locally. With these tools the miners would dig $tal open pits no more than a half a meter
deep and then sluice and pan the ore for gold.KHmaer miners worked alone or with their
families or in teams where they dug pits and digitiee gold recovered into equal shares. The
area produced high quantities of gold and Khmeremsinwith access to capital bought
equipment and machines for digging, pumping anttigig. These more wealthy miners then
began to hire laborers to process the higher vaduohere that they were able to extract and

produce.
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By 1998 about 100 Khmer migrants both independemiers and hired laborers were
prospecting for gold in the area along the O’Knatiggam. This large population of miners
attracted food and beverages sellers as well a$ patice seeking unofficial tax payments. The
growth of independent mining in the area had, hamsereached its peak and was now headed
into a downturn. The huge influx of miners combingth the exhaustion of accessible surface
gold made prospecting in the area unprofitable. [WWgaminers were not earning enough to
pay for costs of hired labor and fuel. Similarlgl@pendent miners processed only one or two
hun (onehun = 0.375 gram) per day and sometimes worked sedang without recovering
any gold. The number of Khmer miners working in tBati area rapidly diminished. Some
people claimed that the miners also left becausembrk was too dangerous or because they
ran a high risk of malaria infection.

Mining Exploration of the Korean Company

In 1999 representatives from a Korean mining compzame to Gati village with a Khmer
translator to talk with the village chief and elslefhe Korean visitors explained that they had
obtained a license valid for two years to exploo&ldgn the area of the O’Knong stream. They
did not specify the exact dimensions of the pegrainted. The Korean miners were careful to
establish good relationships with the Gati villagérhe Bunong villagers responded positively
to the outsiders and after several meetings thigendus leaders allowed the Korean miners
and their Khmer workers to take up residence invtthege. The company then built a 10 meter
longhouse for their workers and installed a gemweridtat supplied electricity to the village.

During the early stages of exploration the Koreamgany officials regularly visited the
village and work at the mine site proceeded withotérruption. Workers dug open pits, filled
bags with samples of gold ore, and drove them afwayesting. Several Bunong villagers
worked for the Korean company at the mine sitef@;000 riels (US$ 2.50) per day. Then
suddenly after the first few months of intense\aistithe presence of the Koreans and even the
Khmer workers became more sporadic. In succeedmghms the miners spent only a few days
at the mine area or did not come at all. There talksthat one of the company officials had
contracted a disease and died. But this was newefirmed. After one year the mining
operations of the Korean company in Gati villageuphly ceased.

Mining Operations of the Hai Lan Company®’

In 2006 representatives from the Chinese Hai Lanifgi company came to Gati village to
collect samples of gold ore at the mining site.ikénthe Korean miners they did not meet with
the elders or village authorities to explain thmirpose. For about one year small numbers of
Chinese miners came in and out of the mine areawatimes to gather ore samples without
provoking a response from the Bunong villagers. B\sv in 2007 when the Chinese company
staff came to the mine site with a truckload of kews and equipment, the Bunong villages
stopped them from proceedifyThe Chinese miners informed them that they haitems$e
from the government to explore gold in the areaeWte Bunong villagers challenged this

7 In August 2010 the researchers learned that thelLBia concession had been transferred to a Vietsame
company but no further details have been forthcgmin
% 1n 1998 Gati villagers protested against the Sagnliogging Concession’s felling of their resin sdg seizing
their chainsaws and bringing them to the distrésiter. See McAndrew, John P., Mam Sambath, HondyKimmd
Ly Bunthai, Indigenous Adaptation to a Decline in Natural Reses: The Experience of Two Phnong
Communities in Northeast Cambodizhnom Penh, CIDSE, September 2003.
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with the local government authorities they leartieat the authorization had come from the
national level and that they had no choice butdoommodate the mining operations of the
company.

Initially the Chinese miners rented a house in Wieage proper and built a makeshift
longhouse in front for their Khmer workers. Butatgns between these miners and the
Bunong villagers were always uneasy. After aboyéar the miners moved out of the village
proper into accommodations they had built for thelres at the mine site. Early on the
Chinese company had hired several Bunong villagedig the open pits to retrieve the gold
ore. These indigenous workers all stopped afterroaeth complaining that they had worked
“like machines.” Similarly many Khmer laborers falthe work too difficult and left.

In November 2008 the Chinese company trucked irentiloan 60 Khmer workers and armed

guards. They also brought in heavy equipment suchbwldozer, back hoe, rock crusher

machine, and generator. With this heavy equipnteicompany was able to dig much deeper
open pits: two to three meters in depth, five ngetarlength, and one meter in breadth. The
machines enabled the company to double the amdwuiad ore that they were able to extract.

The company also improved the road into the misitgto make transportation easier. At the
end of the dry season in April 2009 the bulldozed &dack hoe were taken out of the mining
area for repair and only a small labor force rerediat the site.

In April 2009 the Hai Lan Company informed the Baoggeople at a meeting in Gati village
that the company would expand its exploration #@gtifrom the present 20 square kilometer
area to the full 80 square kilometer area covesedshlicense. This meant that the company’s
exploration activities would now extend beyond Gatage into Pou Ya, Pou Kong and Ochra
villages. The company also announced that it wdikkly apply for an exploitation license in
the near future.

Mining Expansion in Pou Rapeth Village

Known also aprey meaor forest of gold the highland area along the @GiP$tream about 20
kilometers distant from Pou Rapeth village in Krahgs commune contains rich deposits of
gold and gemstones (Figure 6). While the Bunongplgeandigenous to the area collected
stones at the site they relied mainly on shiftingtieation, fishing and gathering forest
products to support their livelihoods. Gold minialpng the O’Phlai stream did not start in
earnest until the mid 1980s when ethnic Khmer aad igrant miners moved into the area.
Some of these miners stayed at the mine site wlktiers rented houses in Pou Rapeth village.
At that time the independent migrant miners numthexieout 30 people. In addition about 10
Bunong villagers took up mining to supplement timeare traditional livelihood activities. For
the most part gold mining in the forested area hvaised to the dry seasons from November to
March.

Initially prospecting along the O’Phlai stream wihme mainly by individual miners and their

families. A common practice was also for three darfminers to dig open pits together and
share the gold produced equally among themselJes.nTiners used traditional tools such as
hoes and shovels to clear the areas and dig tke $itme pits were dug deep and miners
suffered injuries from falling into the holes. Theners had no way of knowing whether a pit
would or would not produce substantial quantitiegald and therefore the returns on the work
were rather uneven; at times prospectors strubigitand at times earned practically nothing.
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The uncertainties of traditional independent miningant that the number of miners along the
O’Phlai stream remained rather steady through ®@04. It was not until the turn of the
century with the advent of more advanced equipra@dt techniques that the next influx of
miners occurred.

Figure 6. Map of Pou Rapeth Village and Gold MetaExploration Area in Krang Tes
Commune

Mondulkiri Province Krang Tes Commune
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Starting in 2000 migrant miners arrived in largemfners in Pou Rapeth village. Khmer
migrants from Kampong Cham, Svay Rieng and Krat@vipces had come to Mondulkiri
province to join in the gold rush and had learnbdua the O’Phlai gold deposit by word of
mouth. At the same time wealthy Khmer miners inticet new gold processing techniques to
the area which were able to recover more gold filoenore and increase profits. Some miners
in the area rented the machines and equipment thherowners to process their own ore, other
miners just sold their gold ore to the machineryners. Very quickly at the start of the new
millennium, the number of migrant miners in the Q& area reached 100 people.

Bunong people from Pou Rapeth village took renewedrest in mining activities. Some
indigenous villagers worked as hired laborers e wealthy Khmer miners and earned 7,000
riels per day whatever the quantities of the golasblpced. Others worked together in teams of
four to five persons digging an open pit togetloerfour or five days. After processing the ore
team members could earn 3 teli of gold each (onehi = 3.75 grams). One Bunong villager
claimed that he occasionally recoveredchdfrom this work in four or five days. But higher
gold recovery resulted in environmental degradafidre advanced gold processing techniques
added highly toxic pollutants to the O’Phlai stream
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By the mid 2000s exaggerated claims of gold regoaethe O’Phlai mining site had increased
the number of migrant miners in the area to att|8@8 people. This created a demand for food
and beverage sellers and soon these enterprises tiw@ring. At the same time the rapid
growth of the migrant miners at the site togethéhthe exhaustion of accessible surface gold
deposits signaled a downturn for the independeneri Rather than risk malaria by going
deeper into forested areas Khmer miners startéshte@ the area. By 2006 artisanal mining for
gold and gemstones along the O’Phlai stream hadhegba peak and was in decline.

Mining Operations of the Gold Metal Group Company

In 2006 the Vietnamese Gold Metal Group Companyased exclusive rights over the gold
deposit area along the O’Phlai stream several kiters from Pou Rapeth village. As a
consequence all of the Khmer migrant and Bunongeminvere forced to leave the site. The
company then fenced off a one square kilometer arehbuilt a mining camp inside this
property. The camp shelters the company’s Vietnemwsrkers and heavy equipment.
Company officials have little contact with the coomme authorities in Krang Tes or with
village leaders in Pou Rapeth and have never calledblic meeting to inform the indigenous
people of their activities. While Bunong peopldl $ish, hunt and gather forest products along
the O’Phlai stream they have to walk around theimgircamp or risk confrontation by the
armed guards. The Bunong villagers are concernatl ittside the camp the company is
processing ore with chemicals that will pollute teeeam and adversely affect fish and
wildlife. Villagers also complain that the compasytrucks have destroyed the main access
road built with commune funds.

In 2006 the Gold Metal Group Company was granteticense to explore 204 square

kilometers in the O’Phlai area of Pechreada distiit 2008 this license was extended for
another two years with the area reduced to 173rsgkifometers. In addition in 2006 the

company was granted a license to explore 158 sddlameters of the Phnom Ngort area in

Pechreada district. The director of the Gold M&abup Company is a French Cambodian
married to a Viethamese business woman. While dingpany currently operates on its own it
will seek partnerships with others once it detemmnithe feasibility of its operations and obtains
a license for exploitation.
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Indigenous Peoples’ Rights and
Mining Operations

Large-scale mining exploration in Mondulkiri proem takes place not only in designated
protected areas; it likewise occurs in the ancelstmelands of the Bunong indigenous people.
This raises the question of indigenous peoplesitsigver their lands and natural resources and
the imperative of the State to recognize and reasihese rights. This section begins with a
discussion of the international conventions whicbtgct indigenous peoples’ rights and their
relevance to an emerging framework for responsibieing. Crucially, indigenous peoples
have the right of free, prior and informed consewr mining operations which affect their
territories and livelihoods. The right of communignsent also makes good business sense.
These arguments are examined in the context ofdhent Cambodian legal framework and
applied to actual situations taking place in thalgtvillages.

Indigenous Rights Enshrined in International Convertions

International human rights conventions protect tiglits of the individual, and indigenous
people enjoy the full range of personal rights uridev. However, indigenous peoples have
distinct and unique cultures, which require theogggtion of specific collective rights for their
survival as human groups. Indigenous peoples haydsrto their lands, territories and
resources; to maintain their cultures and distidentities; and to self-government and self-
determination. To be realized in any meaningful Wegse rights must be affirmed collectively.
This has led the United Nations and its agenciedetelop a separate body of international
instruments which acknowledge and enshrine thectle rights of indigenous peopl®s.

The General Assembly adoption of tHeited Nations Declaration on the Rights of Indiges
Peopleson 13 September 2007 marks a historic occasiothiorecognition and protection of
indigenous rights. The Declaration recognizes iedays peoples’ rights to self-determination;
to decide their own development priorities; to eohtheir lands, territories, and resources; to
have free, prior and informed consent over the ldgweent, use and exploitation of mineral
resources; and to have redress for the misuseesé ttesources (Box 1). Indigenous peoples are
granted special protection over their lands, t@rets, and resources because their relationships
with these assets define integral aspects of theess and culture: spirituality, social
organization, food security, economy, and healthe Tndigenous right to ownership and
control over lands and territories ensures thatiraatresources are disposed of freely and
requires that relations with outsiders be consaset’’

Convention (No0.169) Concerning Indigenous and Tripeoplesadopted on 27 June 1989 by
the International Labour Organization (ILO) estabéis an important legally binding precedent
for the recognition and protection of indigenousogdes’ rights. This Convention likewise
upholds the rights of indigenous peoples to detide own development priorities, to own and
control lands, and to participate in the use andagament of the natural resources on these
lands. The Convention also requires Governmentgsard guarantee protection of indigenous

%9 United Nations Development Group Guidelines origadous Peoples’ Issues, February 2008.
9 Miranda et alFramework for Responsible Mining.
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rights of ownership and possession of land anduress and to consult indigenous groups
prior to undertaking or permitting programs of nmadeexploration or exploitation. Indigenous
peoples have the right to participate in the bémedi mineral exploitation and to receive

compensation for damages resulting from this exatioin (Box 2).

Box 1. Excerpts from the United Nations Declaration on the Rights of I ndigenous Peoples adopted by the
General Assembly on 13 September 2007

Article 3
Indigenous people have the right to self-deternmomat

Article 26
Indigenous peoples have the right to the landsitdges and resources which they have traditignaivned,
occupied or otherwise used or acquired.

States shall give legal recognition and protectthese lands, territories and resources.

Article 28
Indigenous peoples have the right to redress ...ttier lands, territories and resources which theyeh
traditionally owned ... and which have been confisdataken, occupied, used or damaged without fresy;
prior and informed consent.

Article 32
Indigenous peoples have the right to determinedawelop priorities and strategies for the develapnoe use
of their lands or territories and other resources.

States shall consult and cooperate in good faith thie indigenous peoples ... to obtain their freg iaformed
consent prior to the approval of any project affegtheir lands or territories and other resourpasticularly in
connection with the development, utilization or leiation of mineral, water or other resources.

Box 2. Excerpts fromConvention (N0.169) Concerning Indigenous and Tribal Peoples adopted by the ILO
on 27 June 1989

Article 7

The peoples concerned shall have the right to ddbieir own priorities for the process of developine. and
the lands they occupy or otherwise use, and tcceseecontrol ... over their own economic, social anfural
development.

Article 14
The rights of ownership and possession of the gsopbncerned over the lands which they traditigradtupy
shall be recognized.

Governments shall ... identify the lands which theges concerned traditionally occupy, and to guae
effective protection of their rights of ownershipdgpossession.

Article 15

The rights of the peoples concerned to the nattgaburces pertaining to their lands shall be spgc
safeguarded. These rights include the right of eéhpsoples to participate in the use, management
conservation of these resources.

In cases in which the State retains the ownershipieral or sub-surface resources or rights t@othsources
pertaining to lands, governments shall establisimaintain procedures through which they shall ctinbese
peoples ... before undertaking or permitting any pmognes for the exploration or exploitation of su
resources pertaining to their lands.

The peoples concerned shall wherever possiblecpymate in the benefits of such activities, and Istealeive fair

av

and

]

ch

compensation for any damages which they may suataimresult of such activities.
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Pursuant to thé&Jnited Nationsinternational Convention on the Elimination of All Forms of
Racial Discrimination adopted bythe General Assembly on 21 December 1965, State
signatories are obliged to recognize, respect arglagitee the right “to own property alone as
well as in association with others” and the rightinherit property, without discrimination
(Article 5). In itsGeneral Recommendation No. 23 on Indigenous Peopdele on 18 August
1997 the UN Committee on the Elimination of Ra&&crimination calls on State signatories
specifically to “recognize and protect the rightsrmligenous peoples to own, develop, control
and use their communal lands, territories and megsuand, where they have been deprived of
their lands and territories traditionally ownedadherwise inhabited or used without their free
and informed consent, to take steps to return tlaeskand territories.”

Under theUnited NationdnternationalCovenant on Economic, Social and Cultural Rigind
the United Nationsinternational Covenant on Civil and Political Rightsoth adopted by
General Assembly on 16 December 1966: “All peoiage the right of self-determination”
and by virtue of that right “freely determine theplitical status and freely pursue their
economic, social and cultural development.” Thusl peoples may ... freely dispose of their
natural wealth and resources” and “In no case mpgaple be deprived of its own means of
subsistence” (Articles 1). State signatories guaethat the rights in these Covenants will be
exercised without discrimination or distinction afy kind as to “national or social origin”
(Articles 2). State signatories to tlkmvenant on Economic, Social and Cultural Righitso
recognize “the right of everyone to an adequatadstal of living for himself and his family,
including adequate food, clothing and housing, tmthe continuous improvement of living
conditions” (Article 11).

Indigenous Rights and Responsible Mining

Mining operations cause environmental and sociahgk wherever they occur. In all mining

ventures some disturbance to local habitats andrzonities is inevitable. This notwithstanding

many negative social and environmental impactsddd avoided if companies were held

accountable to best practice standards. Stakelsoldereasingly have come to acknowledge
that company compliance with the laws of countimewhich they operate may not be adequate
to protect the environment or vulnerable commusitidany stakeholders advocate for, and
some mining corporations accept, the need for camgd with international codes, protocols,

covenants, declarations, instruments, and custdmas protect basic human rights, self-

determination, cultural integrity, labor and socraghts, and the natural environment. In

response to this need NGOs, retailers, investossirérs, and technical experts in the mining
sector are in the process of developing a frameworkresponsible mining to establish

standards for responsible sourcing and investitigips.”*

Indigenous peoples are increasingly affected byingimctivities as companies expand their
operations into more remote parts of the globeigkrbus lands often contain valuable natural
resources like minerals and as a consequence maligegroups are disproportionately affected
by mining activities. Earthworks and Oxfam Ameriestimate that half of the gold mined

" This section draws substantially on Miranda eFedmework for Responsible Mining.
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between 1995 and 2015 is likely to come from trilaalds’? Without respect for their rights,
indigenous people frequently become involuntaryrdxseof risk.

Potential social risks faced by indigenous groupsifmining activities include:

* Increased poverty resulting from environmental ddgtion of farmlands and forests
which support subsistence or from a rise in thé abbving brought about by mine
workers with higher wages;

* Increased economic inequality between those witk gi the mine and those without,
between men and women with access to these jobdsetween those who are able to
capture the spillover effects of the mine and theke are not;

» Destabilized power relations and conflict resultirgm the breakdown of traditional
social structures and solidarity;

» Economic dependency and ultimate vulnerabilityr@sdommunity reorganizes its
economic activities to meet the needs of the mine;

» Militarization as a result of the need to protdwt tnine from thieves or from local
people who oppose it;

» Displacement as a consequence of forced evictioalocation;

» Conflict arising from the in-migration of outsidassth different values and customs;

» Health risks such as influenza and HIV/AIDS assedavith exposure to outsiders;

« High incidence of alcohol and drug use, prostitutiand gambling as local men rapidly
accumulate wealth and migrant male miners refusedept local social constraints;

¢ Human rights abuses resulting from the above meationilitarization, forced relation
or sexual violence;

» Loss of livelihood from small-scale mining as comigs enforce exclusive mining
rights over indigenous land;

» Loss of cultural unity accompanying the destructbsacred sites;

» Loss of control over community decision making ahdices for future development;
and

* Breaches in health, safety and labor standard#ése who work in the mine.

The framework for responsible mining draws on iné&ional human rights law to define state

obligations with respect to indigenous peoples aedsource extraction on their lands.

Minimally, mining should not leave indigenous comities worse off than they were before

operations began. Potential social and environrherdies such as those highlighted above
must be identified at the start of a project, askledged, and discussed in dialogue with
indigenous groups. Steps should be taken to mieimsks and these should be backed up with
financial guarantees. Legally binding agreementsikhalso be concluded to ensure that tribal
communities capture benefits from the mines mooadily.

The Indigenous Right to Free, Prior and Informed Cmsent

The defining right enshrined in international lawat governs responsible mining with
indigenous groups is that their free, prior, antbrnmed consent must be obtained as a
requirement for the approval of projects affectingir lands and resources. Consent that is free
is obtained without coercion or manipulation. Carséhat is prior takes place before
government authorization or the commencement of pammy activities. Consent that is

2 Earthworks and Oxfam Americ&irty Metals: Mining, Communities, and the Envircemn, 2004 cited in
Miranda et alFramework for Responsible Mining.
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informed is based on full disclosure of relevantoimation presented in a way that is
understandable and accessible to indigenous contiesiniree, prior, and informed consent
must be obtained at each stage of mine developarehtmay be withheld before entering a
subsequent phage.

Governments often claim that national interest® tpkecedent over the indigenous right of
free, prior and informed consent. But indigenoghts experts counter that this principle is a
human right and therefore not nullified by claimfssovereignty* Similarly, governments
often insist that sub-surface mineral resourcetsidgbgally belong to the state. The United
Nations Development Group Guidelines on Indiger@esples’ Issues maintain otherwise: “In
the case of state owned sub-surface resourceslmenous peoples’ lands, indigenous peoples
still have the right to free, prior and informednsent for the exploration and exploitation of
those resources and have a right to any benefitrsharrangements’®

Of note, the Philippines is an example of an Asstiomn of South East Asian Nations (ASEAN)
country that has adopted laws to recognize ancegrdhe rights of its indigenous people. The
Philippine Mining Act (1995) and the Philippine Igdnous Peoples’ Rights Act (1997) both
support the right of free prior and informed coriséor indigenous peoples. The 1995
Philippine mining Law asserts that: “No ancesteald shall be opened for mining operations
without the prior consent of the indigenous cultwwammunity concerned.” The Philippine
Indigenous Peoples’ Rights Act (1997) providestfer National Commission on Indigenous
Peoples (NCIP) Ancestral Domains Office to “issuigon the free and prior informed consent
of the ICCs/IPs [Indigenous Cultural Communitiedigenous Peoples] concerned,
certification prior to the grant of any licensease or permit for the exploitation of natural
resources affecting the interests of the ICCs/IPtheir ancestral domains and to assist the
ICCs/IPs in protecting the territorial integrity alf ancestral domains.”

To be sure the primary focus of mining companiesaias on obtaining mining licenses from
government authorities and on fulfilling the offitior unofficial requirements to obtain

permits. However, mining companies are increasiegiying to realize that they also require a
social license to operate. Mining corporations camiy engage indigenous communities in
some type of consultation process and several leatablished social projects or funds to
provide development assistance. Consultations swelly convened to inform communities

about the general mining operations and to astera that they will receive compensation for
present damages and obtain substantial benefitseifiuture. Mining companies rarely enter
into consultations with indigenous groups openlirnaeviedging and respecting their right to
withhold consent for the project. Unless commumipposition threatens to disrupt the mine
operatfigns, companies look to the government grgnthe permit to secure community
assent.

The Business Case for Community Consent

The World Resource Institute (WRI) stuBevelopment Without Conflict: The Business Case
for Community Conserdrgues that the risks arising from the failureobtain free prior and

3 Miranda et alFramework for Responsible Miningee alsdJnited Nations Development Group Guidelines on
Indigenous Peoples’ Issues.
" Miranda et alFramework for Responsible Mining.
S United Nations Development Group Guidelines origadous Peoples’ Issues.
® Miranda et alFramework for Responsible Mining.
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informed community consent are significant and difiable, as are the benefits ensuing from
serious community consultatidh. The report enumerates the potential risks related
community opposition as: 1) Increased costs fromaydein construction and operation; 2)
Reduced demand for project outputs; 3) Reducedsadeecritical project inputs; 4) Increased
costs of mitigating environmental and social impa&) Government intervention to impose
fines, revoke permits, or stop operations; andt@gats to the project’s commercial success or
financial viability.

Drawing on four case studies from the PhilippinEsailand, Argentina, and Peru the research
recommends six principles for companies to adopblagyatory procedures to reduce the
business risks associated with lack of local comitywemgagement. These six components are:

» Information. Affected communities should be provided sufficiamformation in their
own languages on the proposed project and be guéficient time to review and
discuss the information provided to them.

e Inclusiveness.All interested community stakeholders should bemiged and
encouraged to take part in the process of freer @ma informed consent, including
those affected indirectly.

» Dialogue. Dialogue within the free prior and informed cortsg@mocess should be
formalized, continue throughout the life of a pabjeand include representatives from
local communities and government.

» Legal recognition.Free prior and informed consent outcomes shouldfobmally
recognized in binding legal agreements.

* Monitoring and evaluationProcedures for independent and appropriate contynuni
monitoring should be put in place to ensure thahmaonity concerns are addressed
throughout the life of the project.

» Corporate buy-inProject proponents should view free prior andrimied consent as an
inherent and necessary cost of project development.

The authors of the study observe that the procéssbtaining free prior and informed
community consent works better in countries wheeegovernment upholds the principle as a
matter of law or policy. They encourage projectgmoents to work with governments to gain
their endorsement and involvement in the commuypatyicipation and consent process.

The Legal Framework of Indigenous Rights in Cambod

Cambodia, with 142 other member states, voted optatheUnited Nations Declaration on the

Rights of Indigenous Peoples 13 September 200Cambodia’s vote in favor of this non-

binding Declaration marked an important step foovam the country’s recognition and

commitment to the protection of indigenous peoptegits. State policies consistent with the
Declaration must ensure that mining exploration exploitation will not infringe on the rights

of indigenous people.

" This section draws substantially on Herz, Steveripnio La Vina, and Jonathan Sotibevelopment Without
Conflict: The Business Case for Community Conséfdrld Resources Institute, May 2007. See also Power
Thomas Metals Mining and Sustainable Development in Cdniiraerica: An Assessment of Benefits and Costs,
Oxfam America, 2008.
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Cambodia is a signatory to tlkunited Nations Convention on the Elimination of eirms of
Racial Discrimination(on 28 November 1983), thégnited Nations International Covenant on
Economic, Social, and Cultural Rightsn 26 May 1992), and thaternational Covenant on
Civil and Political Rights(also on 26 May 1992). The 19@3nstitution of the Kingdom of
Cambodiamakes the covenants part of the domestic legaidveork. As stated in Article 31
the Kingdom of Cambodia shall recognize and respestan rights as stipulated in the United
Nations Charter, the Universal Declaration of Hunfkéghts, the covenants and conventions
related to human rights, women’s and children’sitsgTo date Cambodia has yet to ratify the
International Labor Organization (ILOJonvention (No. 169) Concerning Indigenous and
Tribal People

Cambodia’sConstitutionhas no special provision for indigenous peopleboalgh it does
affirm that every Khmer citizen shall be equal efdhe law, enjoying the same rights,
freedom and fulfilling the same obligations regasdl of race, color, sex, language, religious
belief, political tendency, birth origin, sociabsis, wealth or other status (Article 31). While
the notion of ‘Khmer citizen’ grants citizenship ‘thmer Leu’ (hill tribes) it does so only by
linguistically imposing the majority ethnic idention members of cultural groups who do not
share it. Thus the wording of ti@onstitutiondemonstrates that the Cambodian state is nation-
building, diffusing a common societal culture thgbout the territory of the stafé.

The Inter-Ministerial Committee (IMC) for HighlanBeoples’ Development created by the
government in 1994 drafted &eneral Policy for Indigenous and Highland Peoples
Developmentwith support from international organizations swua the Asian Development
Bank (ADB), the United National Development Prograen(UNDP), and ILO. The policy
document, which was strongly informed by ILO Cortv@m No. 169, was submitted to the
Council of Ministers (COM) in 1997 and discussedtwo sessions. The Policy was not
endorsed by the COM because it reportedly addrelssetl and forest rights of indigenous
groups, which were not sanctioned by the 1992 Lbhad. The IMC was subsequently
dissolved and replaced by the Department of EthMimorities (DEMD) in the Ministry of
Rural Development (MRD). This department continteedraft a policy paper although another
version submitted to the COM in April 2007 was mgiproved.” In April 2009 the COM
approved thaNational Policy on the Development of Indigenousgbes This Policy upholds
the provisions of théining Law andLand Lawwith respect to mining and the relocation of
indigenous people and encourages mining concessasn® build schools and hospitals in
indigenous areas and to provide jobs and trainargirfdigenous people at all levels of the
mining industry (Article 10, 4-6).

Mining on Land of Indigenous People

TheLand Lawpromulgated on 30 August 2001 provides a legahéaork for recognizing the
land rights of indigenous groups. Thand Law enables indigenous communities to gain
collective title to their traditional land definad residential land, agricultural land, and thellan
kept in reserve as part of traditional shiftingtimaition (Article 25). Thd.and Lawfurthermore
protects the rights of indigenous communities te asd manage their traditional lands, even
before their full ownership rights have been foized through the issuance of a collective

8 Ehrentraut, Stefan, “The Theory of Multiculturatisand Cultural Diversity in Cambodia,” Potsdam Umity,
2004.
" Andersen, Kirsten Ewerindigenous Communities’ Rights to Land and Natiesources in Cambodisyorld
Bank, July 2007.
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land title (Article 23). Thus the sale of indigesoland outside the community since the
promulgation of thd.and Lawis deemed illegal. NGOs have argued that mineqplogation
licenses granted on indigenous lands are unlawftiiey inhibit the community’s ability to
continue to manage the land according to theilittcahl customs, as protected by Article 23 of
the Land Law?® After the issuance of communal titles the saléndividual and communal
land is prohibited, although individuals are freecontinue to occupy and use communal land
in accordance to their previous practice, and wag which is consistent with the traditional
allocation of use rights on communal land to indixals and families.

Procedural issues to clarify the provisions corgdiim theLand Lawfor granting collective
titles were to be addressed in a Sub-Decree. Betauspicious start, the process of drafting
and adopting theSub-Decree on Procedures of Registration of Land Irafigenous
Communitiestalled. In May 2005, an independent legal revaenwounced that the framework
for registering indigenous collective titles wasgkely complete. The review recommended that
the Sub-Decree be drafted and adopted even in @ifséd form to set out a process for the
recognition of indigenous communities as legal tevsf* But amid increasing rates of
indigenous land alienation the government lackedpilitical will to pass the Sub-Decree and
implement communal land titlin®. A far from satisfactory version of the Sub-Decreas
finally adopted on 9 June 2009.

Displacement and Compensation to Land Owners

The Mining Law provides that before entering any privately owaad for exploration or
mining, the license holder must obtain the writtegreement of the private land owner and
provide compensation for any inconvenience or danaghe land (Articles 7 and 25). These
provisions are consistent with t@®nstitution(Article 44) and the 200lLand Law(Article 5)
both of which provide that no one should be depgrigéownership of their land unless it is in
the public interest, after payment of fair and jesimpensation, and in accordance with
procedures provided by |aW. Privately owned land refers to titled plots eatein the land
registry. This leaves land owners without legadlgistered titles, by far the vast majority, with
little protection against damages or displacemesitng from mining operations. NGOs argue
that the rights of legal possessors who meet thditons of legal possession as set out under
the Land Lawshould also be respect&dindigenous communities should be protected too
because, as noted above, ttemd Lawrecognizes their rights to use and manage traditio
lands even before collective titles are grantedi¢her 23). TheLand Lawfurther provides that
no authority outside the community may acquire aglyts to immovable properties belonging
to an indigenous community (Article 28). Similathe National Policy on the Development of
Indigenous Peoplestates that lands of indigenous communities thatcallective properties
shall not be sold or transferred to any individaagroup outside the communities (Article 5,

80 «“Environmental and Social Impacts of Expansiothef Extractive Industries Sector,” November 2008.
81 Brown, Susie, Katrin Seidel and Todd Sigdtggal Issues Related to Registration of Lands dfgenous
Communities in CambodiaGTZ, 2005.
82 «“Environmental and Social Impacts of Expansiothef Extractive Industries Sector,” November 2008.
8 Grimsditch,Analysis of the Legal Framework Related to Minimghie Kingdom of Cambodia
8 «Environmental and Social Impacts of Expansiorihef Extractive Industries Sector,” MGO Position Papers
on Cambodia’s Development in 2009-2010 to tfleCmbodia Development Cooperation Forum, 02-03 June
2010: Monitoring the Implementation of the Natior&trategic Development Plan and the 2008 CDCF Joint
Monitoring Indicators, Phnom Penh, May 2010. See also Grimsdietalysis of the Legal Framework Related
to Mining in the Kingdom of Cambodia
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7). These provisions notwithstanding, mining com@siin Mondulkiri normally act as if their
licenses give them exclusive rights over indigertenstories®>

Engagement of Gati and Pou Rapeth Villagers with Miing Companies

For centuries the territories surrounding Gatiag# in Keo Seima district and Pou Rapeth
village in Pechreada village have belonged to thaddg people, a hill tribe whose language
and culture sets them apart from the Khmer majotity1863 when Cambodia signed the
Protectorate Treaty with France, the Bunong in vilnabw Mondulkiri lived according to their
own political and social systems, neither opposing obeying Cambodian rule, nor paying
tribute to the king. According to Mathieu Guerin hirs book entitledPaysans de la Foret a
L’Epoque Colonialéhe French policy was not so much to occupy thediad territories of the
northeast, which at the time were considered te hittle economic value, as to assert control
over them for future development. This proved tadbicult. Sporadic warfare erupted in the
early 1900s and lasted for more than two decades.uhtil the end of 1935 did the French
military and Cambodian militiamen gain control betregiorf® As a national minority who
were involuntarily incorporated into the largertetand who did not participate in the process
of state formation the Bunong are considered aigémbus peopl&’ This entitles the Bunong
people in Gati and Pou Rapeth villages with thatrtg obtain free prior and informed consent
over mining projects affecting their territoriesnfdrtunately, they have been unable to exercise
this right. This section describes the engagemér@umong people in the mining projects
initiated in 2006 by the Cambodia Hai Lan Mineradngpany in Gati village, Keo Seima
district and by the Gold Metal Group Company in Rapeth village, Pechreada district.

The Engagement of Bunong People with the Hai Lan Ming Operations in Gati Village

In 2006 Chinese miners from the Hai Lan Company edm Gati village with unknown
Cambodian officials. The visitors went straightth@ existing mining site, dug a hole in the
ground, took samples of gold ore, and drove awmceShe group did not meet with the elders
or local authorities the villagers did not know tmrtain what specific company or government
agency they represented or what their intention® uwethe area. Over the next several months
the Chinese miners returned to dig holes and ta&esamples and the villagers learned from
their Khmer interpreters that they represented amé&3e mining company. Since the miners
were small in number and came to Gati village ipfiently the Bunong did not engage with
them in any direct way.

In 2007 the Chinese miners returned to Gati villagi@ a truckload of workers and equipment
to support their exploration activities. They weaakso accompanied by armed police and
soldiers. This surprised and upset the Bunonggells. A group of about 30 villagers including
elders and authorities stopped the trucks fromriengehe area. They wanted to know why the
company had not informed them of their activitiad guestioned their intentions in the village.
One Bunong leader spoke the sentiments of all:sT$hbur village and this land belongs to us.
But you come in and go out as if it belongs to ydine Chinese miners replied that they had a

% See Kinetz and Yun, “Mining Companies, Villagerig Yor Gold in Mondulkiri Province.”
8 vachon, Michelle, “The Past Rediscoveretiie Cambodia Dailys-7 June 2009.
87 Kymlicka, Will, Contemporary Political PhilosophyOxford University Press, 2002 cited in Ehrentrailihe
Theory of Multiculturalism and Cultural Diversitg iCambodia.”
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license granted by the government to explore golthe area. The armed escorts spoke in an
intimidating manner to the villagers.

The Gati villagers then approached the commundriaisand even provincial authorities

requesting them to intervene and stop the activitiethe Chinese mining company. But the
villagers were told that the mining permit had beenhorized at the national level and that
there was little they could do to rescind it. Betthey were told, to soften their stance and
negotiate with the company. Some NGOs working ini @mso favored this approach and
encouraged the villagers to request company supolbcal development projects. Unable to
generate outside support in their resistance tontiieng company, the Bunong villagers
experienced a sense of powerlessness over thekantt use of their own natural resources.

In 2007 the Chinese miners rented a house in G&ge from a Khmer/Bunong family and
built a makeshift longhouse in front to provide Igrefor the Khmer laborers hired to work at
the mine. The presence of the Khmer migrant lalsdrethe village was a source of discomfort
to the Bunong residents. At night the Khmer mirdrenk rice wine and played Karaoke songs
disturbing the peace of their neighbors. Disturlesnaften erupted among Khmer workers and
Bunong youth, and parents were anxious about therige of their daughters. For several
months the tension was palpable until the minersadmut of the village proper and took up
residence at the mine site.

In 2008 the Chinese miners returned at the stattheofdry season with Khmer workers and a
contingent of armed police and soldiers. The compaidened the access road to the mining
area and brought in heavy equipment such as baidtackhoe, rock crusher machine, and
generator. Exploration efforts were now in full cgt@n. Since the mine site was considered a
spirit forest the villagers had never cut down dreethe area. The company’s clearing of the
forest with their bulldozer and backhoe again hifee concern among the Bunong villagers
that mining activities would anger the spirits aadversely affect the well-being of the
indigenous residents. Once again the Bunong elggysoached the miners and asked them to
sponsor a traditional ceremony to appease thdsgdiritook several months for the company to
agree but in early 2009 the miners provided thel$uior the elders to conduct the traditional
ritual. A water buffalo was slaughtered and offetedhe spirits with rice wine. Many Bunong
villagers participated in the event with the miners

By early 2009 all of the miners had taken up rasigan the shelters built at the mine site. This
reduced tensions in the village proper but did mitigate the Bunong’s concerns about
encroachment on their upland farms, destructioth@f resin tress, or ultimate exclusion from
forest areas. While the company assured the AQktgers that they would have access to forest
areas covering by the mining license, the Bunoraplgesimply did not trust the word of the
Chinese mining company.

NGOs Facilitate Villager Engagement with the Hai Lan Company

Several NGO programs are being implemented in GHtige. The Wildlife Conservation
Society (WCS) works in partnership with the Forésiministration to protect the Seima
Biodiversity Conservation Area which encompassesti Gdlage and the mine site.
Development and Partnership in Action (DPA) impletse an integrated community
development (ICD) program in Srae Preah communectwhincludes Gati village. The
Cambodian Rural Development Team (CRDT) supportEw@tiral improvement projects in
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Gati village. These and other NGOs in the villageéhconnections to district and provincial
government authorities and to district and pro\ahoificials in government departments. Their
links to government and their presence in Gatiagdl has helped to foster an information
sharing process between the Hai Lan Company anBuheng villagers.

WCS monitors the activities of the mining compaigsely and shares their information with
the local community. WCS strongly opposes the camisaplan to build a new road into the
mine site on the grounds that it would accelerhte deforestation of the conservation area.
DPA supports a resin cooperative in Gati villagd ancourages the Bunong to engage in talks
with the mining company. DPA sponsored the trimoé Bunong villager to the Philippines to
learn how local communities there have dealt ws8ues arising from mining operations. Both
WCS and DPA raise awareness about indigenous opghts and facilitate meetings
between the company and Gati villagers.

In May 2009 DPA convened a half-day consultatioiK@o Seima district with representatives
of the Hai Lan mining company; the Provincial Deépant of Industry, Mines, and Energy;
NGO staff from Phnom Penh and Mondulkiri; and Bumpaepresentatives from Srae Preah
commune including Gati village. Members of the AB$earch team seized the opportunity to
attend the meeting. During the question and anse&sions the villagers raised the issue of the
open pits left unfilled by the company after thédgore had been dug out. These open pits now
covered by overgrowth posed a danger to both asimatl humans in the mine area. The
Bunong villagers asked the mining company to taitma on this.

The villagers further explained that they had pdntash crops such as cashew and cassava on
their upland farms and that they stood to lose nmeadf these farms were destroyed. The
villagers likewise raised concerns about the cgtth their resin trees in the mine area. The
Chinese representatives of the mining company Wwesn to have the government officials
respond to the questions. The villagers were addina they would receive compensation for
any losses sustained to their crops and resin &léssugh at this stage the exact amounts of
compensation could not be determined. This respdiaseot satisfy the villagers. One Bunong
leader lamented: “We do not want compensation twrlands and resources. We want to keep
our lands for the next generation.” His plea wamteard. The company representatives and the
government officials were not there to seek comtyuoonsent. Rather they were intent on
establishing the State’s right to ownership of maheesources under law and on assuring the
Bunong villagers that they would receive adequat@pensation for any damages incurred.
The Bunong’s right to obtain free prior and infodh@nsent was never acknowledged.

The Engagement of Bunong People with the Gold MetaMining Operations in Pou
Rapeth Village

In 2006 Gold Metal Group Company representativasred the mining area at the O’Phlai
stream reportedly with police escorts and infornfgel Khmer migrants and Bunong miners
that they would have to leave the site as the compaw had an exclusive license to explore
minerals in the area. Given the official permitrgeal to the company and the presence of the
armed police the independent miners withdrew frbedrea without incident. Nonetheless the
forced displacement of the artisanal miners fromdhea upset many Bunong villagers. “Our
ancestors discovered these minerals and kept tbethd next generations. Now the company
controls the area and forbids us from mining asitegf complained one Bunong miner.
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The Gold Metal Group Company, owned by Vietnamegerests, soon fenced off a one
kilometer square area in tipeey mear forest of gold and built a mining camp insiteTihe
camp houses the company’s workers and heavy eqoipsneh as trucks and bulldozers. The
company also widened the access road to the carhge \tthe road and camp were under
construction the company made an offering to thetdprests and invited the commune and
village chiefs to attend. They did not invite thediaary Bunong villagers to participate.
Moreover the celebration was conducted in a Viegserway with offerings of roasted pigs,
chicken and ducks and drinking beer. Understandaialyy of the Bunong villagers were angry
that they were not invited to the gathering and tha spirit forests were not respected with the
traditional Bunong offerings of water buffalo ariderwine. Subsequently the company made
an attempt to appease the Pou Rapeth villagerohgucting a second ritual ceremony and
offering water buffalo and rice wine. About 20 Bugoelders and people were invited to
participate in this ceremony, although the initeense remained for many.

Bunong engagement with the mining company suffdrech a breakdown in indigenous
solidarity which occurred some years earlier whaamdlconflicts arose within the community
over the establishment of a rubber plantation in Rapeth village. Some Bunong villagers
resisted the coming of the rubber plantation wkéeeral Bunong leaders collaborated with the
company and benefited from their association withirhis undermined the people’s trust in
their indigenous leaders and elders and madeficwlif for the Bunong to speak in one voice.
Bunong resistance to, or support for, the miningnpany appeared to fall along the same lines
as their stance towards the rubber plantation.

The Gold Metal Group Company started actual miropgrations in 2007. All of the miners

hired by the company are Vietnamese. Only the padind soldiers guarding the camp are
Khmer. The Vietnamese workers live inside the caitgpand have little contact with the Pou
Rapeth villagers. Local food and beverage selleesrmt allowed to enter the camp to do
business. The company supplies the workers withd faod water brought in from the

provincial town of Sen Monorum about 50 kilometavgy.

Interviews with the Bunong commune chief of KrargsTand the Bunong village chief of Pou
Rapeth revealed that they had little knowledgentwrimation about the operations of the Gold
Metal Group Company. The company had not infornel lbcal authorities or the Bunong
elders about the specifics of their explorationivites. With little access to Gold Metal
officials the local authorities felt powerless tonwene public consultation meetings between
the company and the Bunong villagers about the ngimiperations. As one Bunong villager
observed, “The company’s pockets are big and tla la lot of money. They do not need to
take us into consideration.” An official at the Prece Department of Industry, Mines and
Energy indicated that the mining license was gihatehe central levels of government. On its
part the Gold Metal Group Company in a telephoneriiew maintained that it has involved
Province Staff of the Department of Industry, Minasd Energy and local authorities in visits
to the mine site.
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Livelihood Security of Gati and Pou Rapeth Villages
Undermined by Mineral Exploration and Exploitation

Cambodia has ratified the nonbindibgited Nations Declaration on the Rights of Indiges
Peopleavhich asserts that: “Indigenous Peoples have the right be secure in the enjoyment
of their own means of subsistence and developraedtto engage freely in all their traditional
and other economic activities” (Article 20). Thedxation further provides that: “Indigenous
peoples have the right to the conservation anception of the environment and the productive
capacity of their lands or territories and resosit¢Article 29). Cambodia has also ratified the
United Nationsinternational Covenant on Economic, Social and Cultural Rightel the
United Nationdnternational Covenant on Civil and Political Rightghich affirm that: “In no
case may a people be deprived of its own meansiladistence” (Articles 1). Cambodia has
likewise approved thdlational Policy on the Development of Indigenousgbeswhich states
that all indigenous people have to be free frontezmé poverty and hunger. This section
examines the livelihood security, guaranteed bgetéghts, of the Bunong People in Gati and
Pou Rapeth villages and considers how it may beewmiched by mineral exploration and
exploitation.

Ranking of Livelihood Sources

Bunong households in Gati and Pou Rapeth villagakead the cultivation of crops and resin
tapping with other forest pursuits as their mogpantant livelihood sources in the past year.
This underscores the importance of natural ressurcbousehold livelihoods and the potential
threat posed by the proposed expansion of minitigiges. In Gati village resin tapping with
other forest pursuits was ranked as the most irapbiivelihood source while in Pou Rapeth
village the cultivation of crops was consideredtss most important. By comparison, in Gati
village the cultivation of crops was ranked a cleseond most important livelihood source
while in Pou Rapeth resin tapping with other forpatsuits was ranked the second most
important®® All sample households in Gati and Pou Rapeth gééawere involved in forest
enterprises (resin tapping, gathering food and yctsdfrom the forest, and/or the hunting and
trapping of wildlife). All but one of the sample ieholds in the two villages were engaged in
the cultivation of crops.

The raising of livestock and/or poultry was rankedhe third most important livelihood source
in both villages. Water buffaloes were raised awid $or use in traditional rituals. Raising pigs
and chickens provided important supplementary ireeoRishing supplied needed protein but
was not ranked high as a livelihood source in eithilage. Less than two-thirds of the
households in both villages engaged in wage wodtaarirade, although as a livelihood source
it was ranked higher in Pou Rapeth village thani @#lage (Table 1). Located about 25

8 A detailed 2002/2003study on household income casuin Srae Praeh commune including Gati village
revealed that forest products, hunting and trappimgstituted a 49.5 per cent share of householalies while
cultivating crops comprised a 24.0 per cent shdrdhausehold income. See McAndrew et hidigenous
Adaptation to a Decline in Natural Resources.
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kilometers from the provincial town of Sen MonoruRgu Rapeth afforded more opportunities
for wage work and/or trade.

Table 1. Ranking d Importance of Livelihood Sources in Past Yea
by Indigenous Households, Gati and Pou Rapeth Viliges,
May 2009
Gati | Pou Rapeth
Average ranking
Resin tapping, gathering food and products fronfahest, | 1.€ 2.2
hunting and trapping (n=32) (n=39)
Cultivating crops (rice, cashews, coffee, vegetahled 1.7 1.4
fruits) (n=32) (n=38)
Raising pigs, chickens, ducks, cows and buffaloes 3.0 3.0
' ' ' (n=31) (n=39)
L 4.0 4.1
Fishing (n=30) (n=33)
Wage work (including mining and agricultural lalc 4.4 3.4
making and selling goods, buying and selling goods (n=20) (n=24)
N=number of households engaged in the livelihoads® Total number of household cases in Gati Raan8l in
Pou Rapeth 39. Respondents ranked their livelilsoonices from 1 to 5 as to the order of the mosbihapt.

Diversity of Livelihood Strategies

Indigenous household livelihoods in Gati and Popd®avillages were sustained by a diversity
of productive pursuits (Table 2). All sample houslds in Gati and all but two sample
households in Pou Rapeth were involved in uplandclamcar cultivation. Households
cultivated upland rice, vegetables and fruits. kangmbers of indigenous households in Gati
cultivated cashew, although far fewer in Pou RapBtddy rice was cultivated by less than
one-half of the Pou Rapeth households and by lems one-fourth of the Gati households.
Raising chickens and pigs were popular in bothagéls, and ducks more so in Pou Rapeth.
Raising cows and/or buffaloes was undertaken byitaboe-half of the Gati households and
two-thirds of the Pou Rapeth households. AlmosGalli households, and more than half of the
Pou Rapeth households, were engaged in resin taphbilarge majority of households in both
villages gathered forest vegetables, fruits anérgpnoducts. Hunting and trapping wildlife was
pursued by fewer households. All this revealed pheminence of forest resources in the
livelihoods of the indigenous households. Fishiregvalso prevalent in the two villages. By
contrast, neither the making and selling of goods the buying and selling of goods were
taken up much in either village. Similarly, wagerlwavas pursued by less than one-half of the
sample households in each village.

Crop Cultivation

In Gati village all 32 sample households cultivatgdand farms in the past year on average of
1.7 hectares. Of these, 26 households cultivatéahdprice with an average harvest of 378
kilograms. Similarly, 31 households cultivated @shand harvested an average 353
kilograms. Gati households as well cultivated mitv@n 20 kinds of vegetables and fruits on
their upland farms in the past year such as pummam, lemon grass, sponge gourd, chili,
eggplant, papaya, banana, turmeric, cucumber, pabeabottle gourd, taro, and sugar cane.
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Only 7 of the Gati 32 sample households cultivgteddy rice in the past year on average
farms of one hectare and with average harvest84kdograms.

Table 2. Livelihood Strategies in Past Year by Indienous Household
Gati and Pou Rapeth Villages, May 2009
Gati Pou Rapeth

Total number of household cases 32 39
Upland rice cultivatior 26 34
Cashew cultivatiol 31 7
Vegetable and fruit cultivatio 30 37
Wet land rice cultivatio 7 18
Chicken raisin 30 37
Pig raising 27 36
Cow and/r buffalo raisin 15 28
Duck raising 3 19
Resin tappin 31 24
Gathering vegetables and fruit from the fc 30 36
Gathering products (other than resin) from thedi | 30 37
Hunting or trapping wildlife 12 21
Fishinc 30 33
Making and selling gocs 9 10
Buying and selling goot 2 3
Wage worl 13 19

In Pou Rapeth village 37 of 39 sample householdissated upland farms in the past year on

average of one hectare. Of these, 34 householtgatatl upland rice with an average harvest
of 340 kilograms. Only 7 households cultivated eashPou Rapeth households also cultivated
more than 20 kinds of vegetables and fruits orr tingliand farms in the past year such as bottle
gourd, corn, sponge gourd, chili, pumpkin, eggplantumber, papaya, lemon grass, turmeric,
banana, and sweet potato. A total 18 of the 39 Eahmuiseholds cultivated paddy rice in the

past year on average farms of 1.5 hectares andawttage harvests of 1,016 kilograms.

Gathering resin, vegetables, fruits and other foragproducts

In Gati village 31 of the 32 sample households wargaged in resin tapping in the past year.
Of these, 30 households reported a mean 65 resia tapped. Similarly, 30 of the 32 sample
households gathered vegetables and fruits fromfdtest in the past year such as bamboo
shoots, mushrooms, green leafy vegetalgks,phnhiey wild mango, small mango like fruit,
wild rambutan, Eugenidoal prey and wild banana. Moreover, 30 of the 32 samplesabolds
gathered forest products in the past year suchedsvood, thatch/grass, rattan, poles, bamboo,
vines, medicinal plants, timber, and honey.

In Pou Rapeth village 24 of the 39 sample househekete involved in resin tapping in the past
year. Of these, 23 households reported a meane®43 tress tapped. Meanwhile, 36 of the 39
sample households gathered vegetables and frwits the forest in the past year such as
bamboo shoots, mushrooms, wild mango, Eugeniandesdy vegetabletoal prey and small
mango like fruit. In addition, 37 of the 39 sampleuseholds gathered forest products in the
past year such as fuel wood, thatch/grass, rditanboo, honey, vines, medicinal plants, poles,
and timber.
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Hunting and Trapping

In Gati village 12 of the 32 sample households édrdand trapped wildlife in the past year,
mostly frogs, small turtles, monitor lizards, juaglowl!, wild boar, and barking deer. By
comparison, in Pou Rapeth village 21 of the 39 darmpuseholds hunted and trapped wildlife
in the past year, primarily frogs, small turtlespmitor lizards, hare, wild boar, porcupine,
jungle fowl, barking deer, civet cat, snakes, arause deer. The Bunong households in both
villages usually hunted with dogs and traditiorgipment.

Fishing

In Gati village 30 of the 32 sample householdsdislin the past year, catching mosiigi
chanva,catfish, chevron snakehead, tire track &el, chalang,trei kagnchosand smith barb.
By contrast, in Pou Rapeth village 33 of the 39 @anhouseholds fished in the past year, and
caught mostlyrei chanva,trei chalang,catfish, chevron snakeheadgi kagnchostire track
eel, and smith barb.

Producing, Trading, and Wage Work

In Gati village, only 9 of the 32 sample househadmed in the past year from producing and
selling goods such as winnows, rice wine, gourdd, lzaskets. Similarly, in Gati only 2 of the
32 sample households earned as traders, buyindgyngosids in the market for sale to others in
the village. In Gati 13 of the 32 sample househ@dshed from wage work in the past year
mostly as agricultural laborers, construction woskeor NGO workers. Little of this work
required migrating out of the village for more tham weeks at a time.

In Pou Rapeth village, only 10 of the 39 sampledetwlds earned in the past year from
making and selling goods such as rice wine, winnamd baskets. In Pou Rapeth only 3 of the
39 sample households earned as traders althoughwie involved in buying and selling
diverse goods such as cows, buffaloes, pigs, fishey, wildlife, and market products. In Pou
Rapeth village 19 of the 39 sample households hatkd from wage work in the past year, by
far the largest number as agricultural laborer$1e@®t had earned as NGO and government
workers. Again little of this work demanded leavithg village for more than two weeks at a
time.

Livelihood Security at Subsistence Levels

Overall the livelihood circumstances that emergeGati and Pou Rapeth villages are of
indigenous people with food security albeit at sstlegice levels. Food security in Gati village
is largely dependent on upland farming with casimfrtashew production and resin tapping.
By contrast, food security in Pou Rapeth villagdaigiely dependent on upland and wetland
farming with cash from resin tapping and wage ew®i Data not shown reveals differences in
both villages among households in hectares of dpkmd wetland farmed, in kilograms of
upland rice, paddy rice and cashews produced, mnldei number of resin trees tapped. This
indicates some heterogeneity among village ressdevith varying income levels. While
detailed income data was not gathered and comgutethis study, research undertaken in
Mondulkiri province reveals poverty levels at mucigher rates than those of the national
average for rural householsWhile their diversity of livelihood strategies pides the

89 See McAndrew et alpdigenous Adaptation to a Decline in Natural Reses.
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indigenous villagers with a measure of food segutiteir reliance on land and forest resources
makes them highly vulnerable to corporate incuisidhat take place in the natural
environment’®

Impact of Mining Activities on Village Livelihoods

To date, mining exploration in Gati and Pou Rapéthges has not had serious impacts on the
livelihood security of indigenous households. \Gkas are still able to cultivate their upland
and wetland farms, raise livestock and poultryhgatesin and other products from the forest,
hunt and trap, fish, and engage in wage work. Gihenpresent stage of mining development
in the two villages this is not surprising. The papresented by Roderick G. Eggert at the
International Conference on Mining, and cited ie thtroduction of this study, indicates that
the effects of grassroots and advanced exploraienusually moderate compared to deposit
and mine development and the start of mine opersifo Eggert explains that advance
exploration may involve road building, drilling atreénching, and the presence of outside mine
workers all of which have occurred in varying desgrat the mine sites in both villages.

Nevertheless, once mineral exploration at eithebath sites proceeds to deposit and mine
development and the start of mineral exploitatio&nt more serious social and environmental
impacts will inevitably occur. These may entail ttisplacement of the indigenous villagers
from their communal lands and forest domains, 8mirof Khmer workers, encroachment on

residential areas, greater reliance on the morteg&penomy, and a legacy of environmental
degradation. To date, no planning has taken platke either Gati or Pou Rapeth villagers to

deal with these anticipated consequences of fulerdievelopment.

Meanwhile, even at the present stage of mineraloexfion, the Gati and Pou Rapeth
households surveyed report adverse impacts of miactivities on their livelihoods. The
impacts most frequently cited were the reductionwdtllife in hunting and trapping, the
reduction of fish catches, the reduction of foygstducts, vegetables and fruits gathered, and
the destruction of resin trees (Table 3). The iet® of adverse impacts reported is higher in
Gati than in Pou Rapeth because the mine siteoseclto the village proper and the mine
operations started earlier.

Table 3. Impact of Company Mining Activities on Village Livelihoods Since 2006,
Gati and Pou Rapeth Villages, May 2009
Gati Pou Rapeth

Total number of household cases 32 39
Hunting and trapping of wildlife reduc 20 13
Catching fish reduce 18 1C
Gathering of forest products (other than resinlioec 17 8
Gathering of forest vegetables and fruits redt 13 8

Resin trees destroy 12 7
Communal land encroached uj 9 1C
Upland orchamca taken ove 6 2
Cows/buffaloes injured or Kille 5 6

% For example, in Gati village residents lost 26 gt of their resin trees mostly in 1998 and 189% result of
the operations of the Samling Logging Concessi@e Bvans, Tom D., Hout Piseth, Phet Phaktra andyHan
Mary, A Study of Resin-Tapping and Livelihoods in Southdondulkiri, Cambodia, with Implications for
Conservation and Forest Managemdphnom Penh, Wildlife Conservation Society, 2003.
1 Eggert, “Mineral Exploration and Development: Risid Reward.”
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Mining as an Alternative Livelihood Source

Corporate miners, while acknowledging that mine ellgyment brings about a decline in

traditional livelihood pursuits, contend that migiprovides opportunities for alternative, more
remunerative, work for local residents. This hatstgeoccur at either study site. In Gati village
only 5 of the 32 sample households had worked tjrdor the Chinese Hai Lan company

since operations stated in 2006. At the time ofrészarch none of the 5 still worked with the
company and only one intended to resume their \agekn. Of the 27 sample households who
had never worked for the mining company only 3 egped an interest in doing so in the
future.

Aside from direct work with the company, 4 of th2 &ample households in Gati village had

worked indirectly since 2006 to support the adegtof the company by selling food or goods
to the miners or by doing other work for them. Ehid these 4 households intended to be
involved in such work again. Of the 28 sample hbot#s who had never been involved in

indirect support work, 6 expressed an interesotsalin the future.

In Pou Rapeth village only one of the 39 sampleskbolds had worked directly for the
Vietnamese Gold Metal company since activities hag®006. At the time of the research this
household no longer worked with the company, akgoi planned to resume work again. Of
the 38 sample households who had never workedhi®rntining company, 11 households
expressed an interest in doing so in the future.

Aside from direct work with the company, one of 8& sample household in Pou Rapeth had
worked indirectly since 2006 to support the adigtof the company by selling food or goods
to the miners or by doing other work for them. Thdaisehold intended to be involved in such
work again. Of the 38 sample households who hagmbgen involved in indirect support
work, 7 expressed an interest to do so in the éutur

These data reveal that the Hai Lan and Gold Metaing companies have not provided
substantial alternative work opportunities to dé&e the indigenous households in the
respective villages of Gati and Pou Rapeth. In bdlages only a few of the indigenous people
had been directly employed by the mining compaaies all of them had stopped working by
the time of the research. Similarly, few indigenaikagers were involved in indirect work to
support the mining activities such as selling f@odl other goods to the miners. In Gati, most
of the villagers did not want to work in mining adies because they found it too difficult. In
Pou Rapeth, some indigenous villagers wanted td wwith Viethamese mining company but
they were not allowed to do so.

In response to the initial findings of this studlge Director of the Department of Industry,
Mines and Energy in Mondulkiri province insistedaththe villagers will eventually benefit
from the mining. “All of the companies are expla@ifor minerals, not in the stage of mining,
so they do not need many laborers yet,” he arglidxtlieve that it will directly and indirectly

benefit local residents when those companies begiting.”? Will full mine exploitation

create an abundance of jobs for the local resi@e#igntala Lahiri-Dutt cautioned about
making this assumption in her paper presented atlriternational Conference on Mining.

%2 Nguon Sovan, “No boon from mines: surveyiie Phnom Penh Pgsitl September 2009.
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While recognizing that the expansion of mining teeajobs, she asserted: “It is important,
however, to remember that modern, capital-intensivechanized mining offers fewer jobs per
tonnage of production than before. In modern minipgductivity depends on the use of
machines and big scale technology, consequentlyoyment opportunities tend to decling.”
The debate about prospective jobs for local res&denotwithstanding, Cambodia’s
commitment to the subsistence rights of the indigisnpeople in Gati and Pou Rapeth villages
demands that their livelihood security be prote@ad guaranteed at all stages of the mineral
exploration and exploitation processes.

9 Lahiri-Dutt, “The People Dimension of Mining.”
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Conclusions

Cambodia has achieved a resource breakthroughcante/ears according to the country’s
Deputy Prime Minister and the rapid growth of thimimg industry supports his claim. Since
2006 the Ministry of Industry, Mines and Energy WH) had awarded more than 100
exploration licenses across large areas of thetpoum Mondulkiri province, before the
withdrawal of BHP Billiton and Mitsubishi Corporati in 2009, 15 mining companies held
mining licenses to explore 4,473 square kilometer81 percent of province’'s 14,288 square
kilometer area. While mining operations promisegenerate substantial revenues for the
government, the disruptive nature of mining expamgioses potential threats to the integrity of
the environment and to the well-being of local camities, especially indigenous groups. This
concern was posed as a question in the Introduofidine present study: Will the rapid growth
of the mining industry in Cambodia contribute te tiroad-based economic development of the
country or will benefits be captured by foreign @m and local elites at the expense of
biodiversity sanctuaries and the displacement cdllcnhabitants? The answer to this question
Is crucial to the cultural survival of indigenoumgps like the Bunong people who reside in the
study sites of Gati and Pou Rapeth villages in Mikid’'s Keo Seima and Pechreada districts
respectively. Although it is beyond the scope @ 8tudy to provide a definitive answer to this
query the research seeks to contribute to the dddyataising awareness about issues related to
the expansion of mining activities and indigenoasgge’s rights in Mondulkiri province.

In May 2010 a landmark International Mining Confece supported by UNDP in Phnom Penh
provided a forum on responsible mining for Cambagbaernment officials, corporate mining
representatives, mining consultants, and acadei@igectively the presentations made at the
Conference provided a comprehensive and detailddwork for the pursuit of responsible
mining in Cambodia. Speeches made at the Conferlgnc@ambodia’s Prime Minister, H.E.
Hun Sen, the Minister of MIME, H.E. Suy Sem, ane tDirector General of MIME'’s
Department of Mineral Resources, H.E. Sok Leng deimated clearly their cogent
understanding of the issues raised and their comenit as articulated by H.E. Suy Sem *“to
eliminate all inherent difficulties.”

Deficiencies in the 200Mining Law

The government’s promulgation of the 20dining Law expedited investment in Cambodia’s
mining sector. However, thilining Law as it exists suffers several deficiencies. Theea
for awarding mining concessions lack clarity ané thgal framework for issuing mining
licenses is still incomplete. Much like the confitiality that surrounds the granting of mining
concessions and licenses, fee payments made inectiom with such agreements have
similarly raised concerns about the lack of disatesand transparency. These questions will
persist until the government develops a system lwihiakes full disclosure of all revenues
from the mining industry. Ironically, lack of trgmerency and public accountability in the
mining sector is built into the legal framework.eMining Law ensures the confidentiality of
all documents and information and this poses ssrahstacles for independent monitoring of
the industry. By contrast, the 19%¥hvironment Lawwhich also covers mining activities
promotes transparency and accountability.
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Indigenous Peoples’ Rights

Cambodia, with 142 other member states, voted optatieUnited Nations Declaration on the
Rights of Indigenous Peoples 13 September 2007. Cambodia’s vote in favothigf non-
binding Declaration marked an important step foowam the country’s recognition and
commitment to the protection of indigenous peoplgghts. The Declaration recognizes
indigenous peoples’ rights to self-determinatiangdécide their own development priorities; to
control their lands, territories, and resourceshdwe free, prior and informed consent over the
development, use and exploitation of mineral resesirand to have redress for the misuse of
these resources. The defining right enshrined tarmational law that governs responsible
mining with indigenous groups is that their fredpp and informed consent must be obtained
as a requirement for the approval of projects &figaheir lands and resources.

The 2001Land Lawprovides a legal framework for recognizing thedlaights of indigenous
groups. TheLand Law enables indigenous communities to gain collectivle to their
traditional land defined as residential land, agtical land, and the land kept in reserve as part
of traditional shifting cultivation. Théand Lawfurthermoreprotects the rights of indigenous
communities to use and manage their traditionaddaeven before their full ownership rights
have been formalized through the issuance of adolke land title. Thus the sale of indigenous
land outside the community since the promulgatibthe Land Lawis deemed illegal. NGOs
have argued that mineral exploration licenses gohot indigenous lands are unlawful if they
inhibit the community’s ability to continue to mageathe land according to their traditional
customs. Procedural issues to clarify the provsioontained in théand Lawfor granting
collective titles were to be addressed in a Subr&edespite the auspicious start, the process
of drafting and adopting thBub-Decree on Procedures of Registration of Lanbhdigenous
Communitiesstalled. A far from satisfactory version of thebSDecree was finally adopted in
June 2009.

Mining Expansion in Gati and Pou Rapeth Villages

In the study villages of Gati and Pou Rapeth thadsig people consider the gold deposit areas
as sacred sites. Mining began when migrant Khmeeraicame to Gati in the mid 1990s and
to Pou Rapeth in the mid 1980s. The subsequentxiff Khmer miners including those with
more advanced equipment and techniques led toafiid exhaustion of surface gold deposits
and by the early to mid 2000s the era of independgisinal mining was in decline in both
villages.

In 2006 the Chinese owned Hai Lan Company startptbeation activities in Gati village. In
2007 when Chinese company staff came to the miteevgih a truckload of workers and
equipment, the Bunong villages stopped them frootgeding. The Chinese miners informed
them that they had a license from the governmeakpdore gold in the area. When the Bunong
villagers challenged this with the local governmemithorities they learned that the
authorization had come from the national level rad they had no choice but to accommodate
the company’s mining operations.

In 2006 the Vietnamese owned Gold Metal Group Compaitiated mining operations in Pou
Rapeth village. The company exercised exclusivietsigver the gold deposit area and all the
independent miners were forced to leave the site. dmpany then fenced off a one square
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kilometer area and built a mining camp inside finsperty. The camp shelters the company’s
Viethamese workers and heavy equipment. Compangia$f have little contact with the
commune authorities in Krang Tes or with villagaders in Pou Rapeth and have never called
a public meeting to inform the indigenous peoplewltheir activities.

Bunong people in Gati and Pou Rapeth did not dineér tfree, prior and informed consent to
mining operations in their villages. Some Gati agiers were informed about the mining
activities of the Hai Lan Mineral Company but omlfger it came and started operations in the
village. NGOs such as Wildlife Conservation SocigCS) and Development and Partnership
in Action (DPA) with programs in Gati have helpeal faise awareness about indigenous
people’s rights and to facilitate meetings betwt#encompany and village residents. Generally
Pou Rapeth villagers were not informed about tha&mgi activities of the Gold Metal Company
before or after it started operations in the vi#lagnlike in Gati village, Pou Rapeth authorities
and villagers had no relationships with the compamy could not access the mining area.

Mining and Livelihood Security in Gati and Pou Rapeh Villages

Bunong households in Gati and Pou Rapeth villagakad the cultivation of crops and resin
tapping with other forest pursuits as their mogpantant livelihood sources in the past year.
This underscores the importance of natural ressurcaousehold livelihoods and the potential
threat posed by the proposed expansion of miningvitees. Overall the livelihood
circumstances that emerge in Gati and Pou Rapb#iges are of indigenous people with food
security albeit at subsistence levels. To date,ingirexploration in Gati and Pou Rapeth
villages has not had serious impacts on the lieelthsecurity of indigenous households. Given
the present stage of mining development in theuwiNages this is not surprising. However, as
mineral exploration proceeds from grassroots andamced stages to deposit and mine
development stages and the start of mine operatimopnse serious social and environmental
impacts will be inevitable.

Meanwhile, even at this stage of mineral explorgtithe households surveyed in the two
villages report adverse impacts of mining actigiten their livelihoods such as the reduction of
wildlife in hunting and trapping, the reductionfigh catches, the reduction of forest products,
vegetables and fruits gathered, and the destruofioesin trees. At the same time mining has
not provided opportunities for alternative, morenumerative, work for local residents.
Cambodia’s commitment to the subsistence rightthefindigenous people in Gati and Pou
Rapeth villages demands that their livelihood ségiye protected and guaranteed at all stages
of the mineral exploration and exploitation pro@sss

Challenges Facing the Promotion of Responsible Ming in Cambodia

Our research results indicate clearly that the @@tone of responsible mining in Cambodia is
a rigorously implemented regulatory framewdtkThe western mining companies who make
up the majority of the membership in Cambodian Aggmn of Mining and Exploration
Companies (CAMEC) endorse this principle althoulgbyt currently represent only a small
portion of all the corporate miners in Cambodia.tih¢ same time, Chinese, Viethamese, and
Korean companies who are apparently less conceabedit advocating for reform and
obtaining a social license to operate will adherestandards that are strictly enforced by the

% This section draws on discussions that took ptaréng a seminar on socially responsible miningvesred by
the Heinrich Boll Foundation on 21 October 201®hmom Penh.
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government. This in turn requires the governmerxercise its political will. Recognition that
a strong regulatory environment attracts investsiemiy encourage the government to move
more forcefully in this direction. Civil society savork to change practice through activism
and protest and policy through advocacy and lolhyi@ivil society networks such as
Cambodians for Resource Revenue Transparency (CRRIYhe Extractive Industry Social
and Environmental Network (EISEI) represent impartaonstituencies although their
membership needs to build critical mass for themekert significant leverage on the
development of the mining industry in Cambodia. Adal that may have relevance for
Cambodia is the multi-stakeholder Responsible Mjrimtiative in Mongolia presented at the
International Conference on Mining and describedhe Introduction of this report. Here
representatives from government, the mining ingustnd civil society work in concert as part
of a multi-stakeholder entity to promote and impégresponsible mining.

At the local level our case study of Gati and Pap&h villages in Mondulkiri province
reveals the difficulties confronting indigenous cuoomities in Mondulkiri province as they
engage with corporate mining expansion in theileatral homelands. Clearly the existing 2001
Mining Lawdoes not provide an adequate legal frameworkdafidg responsibly with mining
in indigenous areas. A comprehensive national |dgahework must be developed and
enforced before mining companies embark on fulleso@neral exploration and exploitation in
hill tribe areas. In Mondulkiri province no lessath the cultural survival of the Bunong
indigenous people is at stake. Recognition andeptioin of indigenous peoples’ rights as a
preeminent principle of responsible mining canamgler be deterred.

56



Policy Recommendations

Based on the empirical research findings and onirttperative of Cambodia to protect and
guarantee the rights of its indigenous citizens tangursue and develop principles and policies
of responsible mining, the researchers offer thieiang recommendations.

e The 2001Law on Mineral Resource Management and Exploitasioould be amended
to incorporate the principle of free, prior, anébimmed consent of indigenous peoples.

* The legal framework guiding the mining industryGambodia should be fully revised
based on international standards of responsiblengnend the principles of the
Extractive Industries Transparency Initiative (BITI

* A moratorium on the granting of exploration andlekgtion licenses should be
enforced in indigenous areas of Mondulkiri Provinedil the legal framework is
completed.

* Mining activities in Gati and Pou Rapeth villagé®sld be suspended until communal
land titling is completed.

e The Cambodian Association of Mining and Exploratidmmpanies (CAMEC),
Cambodians for Resource Revenue Transparency (GRRTEXtractive Industry
Social and Environmental Network (EISEI) and thev&oament should explore ways
of establishing a multi-stakeholder Responsibleidjrinitiative similar to the one
launched in Mongolia.
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Appendix 1. ADI Trainees and Team Researchers

ADI Trainee Researchers
Keo Tai Community Economic Development (CED)

Keo Samnang Cambodian Rural Development TeanD{QR

Seang Chhouk Sor Sor Troung (SST)

Sam Sarin Cambodian Human Rights and Developassuciation (ADHOC)
Nhean Sopho My Village (MVI)

Thy Try Development and Partnership in ActioriP@®)

Em Sopheak Community Legal Education Center (QLEC

Pen Ratana Heinrich Boll Foundation (HBF)

Heng Soheanh World Vision Cambodia (WVC)
Than Bunly Fisheries Action Coalition Team (FACT)

Chhay Kimheak  Culture and Environment Presermafissociation (CEPA)

Chan Ramy Youth Resource Development Programm®pjR
Phan Sinet Cambodia Community Foundation NetwGRHKiN)
Chun Chhean Non Timber Forest Projects (NTFP)
Lam Suot Non Timber Forest Projects (NTFP)

ADI Team Researchers
Hak Sochanny Cooperation Committee for Cambodia/Ridject

Chen Sochoeun Cooperation Committee for CamboBibPxoject
Houn Kalyan Cooperation Committee for Cambodia/Albdject
So Dane Cooperation Committee for Cambodia/AD|detto
Khuon Chandore  Cooperation Committee for Cambodi/fRAroject

John McAndrew  Cooperation Committee for Cambodid/Rbject
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ADI Research Studies

(www.ccc-cambodia.olg

Older-Age People Supporting HIV/AIDS Children andudehold Relatives on
Antiretroviral Treatment: Case Study of Six CommainéBanteay Meanchay
Province, Cambodia, July 2010

Access to Natural Resources: Case Studies of Caarbétill Tribes,In Land and
Cultural Survival: Communal Land Rights of IndigesdPeoples in Asia, Asian
Development Bank, 2009.

Negotiating Tenure Conflict in Indigenous VillagafsRatanakiri Provincdn
Emerging Trends, Challenges and Innovations, CBNRMolume II, 2009.

Mobilizing Villagers to Stop lllegal Fishing alortge Srepok River in Ratanakiri
Province,In Emerging Trends, Challenges and Innovations, CBNRMolume II,
2009.

Selling to Survive: Market Vendors in Kampong Chaown Making their Living in
the Informal Economy, November 2008.

Land Titling and Poverty Reduction: A Study of T®8angkatn Prey Nup District,
Sihanoukville Municipality, November 2007.

Understanding Social Capital in Response to Fl@mdsDroughts: A Study of Five
Villages in Two Ecological Zones of Kompong Thono¥nce, August 2007

Growing Old in the Former Khmer Rouge StrongholdPailin, November 2006
The Challenge of Living with Disability in Rural @dodia: A Study of Mobility
Impaired People in the Social Setting of Prey VBigjrict, Prey Veng Province,
March 2006

Impact of the Garment Industry on Rural Livelihond€ssons from Prey Veng
Garment Workers and Rural Households, October 2005

Domestic Violence in a Rapidly Growing Border Satient: A Study of Two Villages
in Poipet Commune, Banteay Meanchey Province, M#b2

Indigenous Response to Depletion in Natural Ressurs Study of Two Stieng
Villages in Snoul District Kratie Province, Septezni2004

Understanding Drug Use as a Social Issue: A ViemfiThree Villages on the
Outskirts of Battambang Town, April 2004
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Experiences of Commune Councils in Promoting Hadtory Local Governance: Case
Studies from Five Communes, March 2004

Labour Migration to Thailand and the Thai-Cambod#mnder: Recent Trends in Four
Villages of Battambang Province, December 2003

The Impact of the Tourism Industry in Siem Reapght@People Who live in Angkor
Park, December 2002

Small-Scale Land Distribution in Cambodia: Lessfsom Three Case Studies,
November 2001

60



A strong and capable civil society, cooperating and responsive to Cambodia’s
development challenges.

As a professional association of non-government organisations in Cambodia,
the Cooperation Committee of Cambodia provides high quality services to civil
society and influences Cambodia’s development partners with our collective
voice.

Integrity
Cooperation
Responsiveness

Quality
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PO Box 885, Phnom Penh, Kingdom of Cambodia
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